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Current Topics. 


Recent events in the New York money 
market have again directed public attention 
to what has been too mildly termed the “ bar- 
barous conditions” there prevailing with 
reference to the use of call money. The 
practice of calling loans at a low rate of in- 
terest in the morning session of the Exchange, 
only to lend the money over again later at 
much higher rates, stimulated by the extra 
demand resulting from the necessities of the 
borrowers whose loans have been called, is a 
matter of common knowledge in Wall Street 
and has been the subject of comment among 
Stock Exchange houses who are the sufferers 
thereby, to say nothing of the unfortunate in- 
dividuals who are frequently “ squeezed.” 
Rumor has it that two of the largest banks in 
the financial district, and one large trust 
company, have been making frequent use 
of these despicable tactics. Ata recent meet- 
ing of the New York Chamber of Commerce 
Mr. Jacob H. Schiff introduced a resolution 
Which was adopted by the Chamber, calling 
on the committee of Finance and Currency 
0 examine into and report upon the practic- 
Lbility of devising means through which the 
interest rate beyond six per cent. upon call 
loans made at the New York Stock Exchange 
ean be better regulated than it is at present. 
Such a resolution and the action proposed 


have been too long delayed. It cannot be 
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that the conditions referred to are a neces- 
sary evil. While at times it may be necessary 
that money should advance beyond the legal 
rate of interest, it can hardly be claimed 
that it is necessary for the rate of interest on 
demand Joans at the Stock Exchange to ad- 
vance in a single day from six to seven per 
cent. in the morning, to twenty-five or thirty 
per cent., or even higher, in the afternoon. 
Such a condition of things must eventually 
be destructive of the best interests of the 
country, and there must be means to regulate 
it. Disgraceful, is altogether too mild a term 
to apply to it. In the language of Mr. Schiff, 
such methods are in the highest degree repre- 
hensible. They ought to be corrected by 
moral pressure and moral means, but there 
must be actual means too, possibly in the 
Clearing House and possibly in the Stock 
Exchange itself. Mr. Schiff’s strictures 
seem to have brought out some apologists for 
the present conditions from among the bank- 
ers themselves. The banking interests throw 
the blame on the country banks whose funds 
on deposit in New York constitute no small 
part of the money available for call loans. 
This money, which goes into New York when 
money rates are high in Wall Street, is taken 
on deposit by the banks in the metropolis at 
the rate of 2 per cent., and while it remains 
in the bank as a deposit the holding bank is 
content as a rule with the normal profits of 
the money market. The country banks, how- 
ever, are not content with the usual rate of 
interest and when they hear of the high prices 
call money commands on the Stock Exchange 
make a practice of turning their deposits into 
eurrent accounts and ordering their New 
York correspondents to put the funds out as 
such at the highest rate obtainable. Bankers 
assert that this accounts for a great deal of 
the juggling of the call loans as to which com- 
plaint is made. It is high time, in any event, 
that something was done to prevent the con- 
tinuance of these practices, and the action of 
the New York Chamber of Commerce gives 
promise that there will be in the near future 
some amelioration of the conditions which 





have too long existed. 
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The Supreme Court of Washington, in an 
opinion written by Judge Root and concurred 
in by the entire bench, held in the case of 
Rosena E. Grover against James E. Zook, 
formerly mayor of Ballard, Wash., that an 
engagement to marry may be broken by either 
party where the other suffers from consump- 
tion. The chief question at issue was whether 
Zook had the right to break the engagement 
because Miss Grover suffered from tubercu- 
losis. Miss Grover was awarded $10,000 by 
a jury in the lower court but the trial judge 
requested the woman to reduce the amount to 
$6,000 or stand a new trial. She complied 
with the request and Zook appealed. Counsel 
for the plaintiff maintained that Zook knew 
of the malady when he made the contract, or 
at least he ratified it after he learned Miss 
Grover had tuberculosis, and was therefore 
bound to carry it out. The court ruled that 
the interests of the State and community 
with the dictates of humanity demand that 
no human compact can be upheld that has 
for its principal objects the bringing into the 
world of helpless, plague-cursed innocent 
babes and that no damages for breach of 
promise will lie against a man who with- 
draws from an engagement for that reason. 


By a decision handed down in the New 
York Court of Appeals recently Hannah 
Elias, the negress, who secured $634,000 
from aged John R. Platt in New York from 
1896 to 1904, may keep the money she held, 
the court affirming the judgment of the lower 
courts which held: that Platt gave the money 
to the woman and that she had a right to 
retain it. It was this case that was in part 
responsible for the death of Andrew H. 
Greene, a former mayor of New York city. 
He was shot by a negro lover of Hannah 
Elias in mistake for Platt. The opinion in 
the case was written by Judge Willard Bart- 
lett, who said among other things: 

“While it may seem unfortunate that the effect 


of the present judgment is to leave in the possession 
of Hannah Elias a very large sum of money which 
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she obtained from Platt as his mistress, it is to be 
observed that the courts below have held in effect 
that the payments were wholly voluntary. If it 
were true that they were induced by the sexual in- 
timacy between the parties a court of equity could 
not interfere at the instance of the donor to enable 
him to recover his money, inasmuch as the gift has 
been fully executed and the consideration was 
plainly immoral. Where illicit sexual intercourse 
is the consideration for the payment of money and 
the money has been paid, the courts will not aid the 
donor to recover it back any more than they would 
enforce in behalf of a woman the unexecuted prom- 
ise of a man to pay her money in consideration of 
such intercourse. That which one promises to give 
for an immoral or an illegal consideration he cannot 
be compelled to give and that which he has given 
in such a consideration he cannot recover. The 
law will not afford relief to either party, but leaves 
them just where they have placed themselves.” 


Mr. Justice John M. Harlan, of the Su- 
preme Court of the United States, and his 
estimable wife recently celebrated their 
golden wedding anniversary. Their charm- 
ing home, which has for many years been a 
social and literary center, was thronged with 
friends who came to present their felicitations 
on the joyous and memorable occasion. Jus- 
tice and Mrs. Harlan were surrounded by all 
the members of their interesting family, Dr. 
and Mrs. Richard D. Harlan, Interstate 
Commerce Commissioner and Mrs. James S. 
Harlan, Mr. and Mrs. John M. Harlan and 
their three children, and the two surviving 
daughters of Justice and Mrs. Harlan, the 
Misses Laura and Ruth Harlan. President 
and Mrs. Roosevelt were among the first to 
tender their congratulations. All the Jus- 
tices of the Supreme Court and their wives 
and all the members of the Cabinet accom- 
panied by their wives, were also present. 
Headed by Mr. Chief Justice Fuller, the Jus- 
tices of the court, as a member of which 
Justice Harlan has so long served, with an 
appropriate letter of congratulation and 
verbal expressions of good will and esteem, 
presented Justice and Mrs. Harlan a gold 
clock of rare beauty. Justice Harlan is sev- 


enty-four years old and has been a member 
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of the bench of the highest court in the land 
for twenty-nine years. Justice and Mrs. 
Harlan were married in Evansville, Ind., 
Dee. 23, 1856. Mrs. Harlan was Miss Mal- 
vina French Shanklin, daughter of James 
Shanklin, of Indiana. At the time of their 
marriage the bridegroom was 23 and the 
bride 17. After his marriage Justice Harlan 
went to Frankfort, Ky., where he practiced 
law until 1867, when he removed to Louis- 
ville, Ky. His former law partner in Louis- 
ville, Mr. A. E. Wilson, was among the many 
notable men who ourneyed to the National 
Capital to tender their sincere congratula- 
tions. The Albany Law Journal takes the 
liberty of adding its own felicitations to the 
distinguished and honored jurist upon the 
celebration of his golden wedding annivers- 
ary, and to express the hope that he may be 
spared for many years to add weight, dignity 
and honor to the Supreme Court bench. 


> © F&F .a | = _* 
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IN MEMORIAM. 





h Chief Justice Richard H. Alvey. 


PROCEEDINGS AT THE MEETING OF THE BENCH AND 
Bark OF THE DIstTRIcT OF COLUMBIA, NOVEMBER 
1, 1906. 


rt. | The meeting was called to order by the chairman, 
Mr. Chief Justice Shepard, who said: 

S. § “Gentlemen of the Bar: I appreciate the honor 
done me in inviting me to preside at this meeting, 
the object of which you all know, to pay due honor 
to the memory of the late Chicf Justice Alvey, of 
the Court of Appeals of the District, and to draft 
suitable resolutions expressive of the sense of the 














to Par. I declare the meeting now open.” 
18° Mr. Charles W. Clagett was requested to act as 
reg pectetary of the meeting. 
On motion of Mr. R. Ross Perry, a committee of 
M Twelve was appointed to prepare and present suit- 
nt. ible resolutions. The chair appointed the follow- 
us- fing committee: Mr. R. Ross Perry, chairman; Mr. 
ich #lenry E. Davis, Mr. William F. Mattingly, Mr. 
an Nathaniel Wilson, Mr. Melville Church, Mr. J. J. 
lk Darlington, Mr. A. S. Worthington, Mr. George E. 
amilton, Mr. A. A. Hoehling, jr., Mr. Samuel 
‘Ms Maddox, Mr. D. W. Baker and Mr. Fred. D. Me- 
old enney. 
sev- | Mr. Perry, in behalf of the committee, presented 
ber Phe following report: 











Mr. Chairman: I am instructed by the commit- 
tee to report the following resolutions, and to move 
that they be communicated to the Court of Appeals 
of this District, and that a copy be sent to the 
family of our late chief justice, with assurances 
of the respectful sympathy of the bench and bar of 
the District of Columbia and of the State of Mary- 
land: 

“Whereas, The death of Richard Henry Alvey, 
the first chief justice of the Court of Appeals of 
the District of Columbia, and for many years asso- 
ciate justice and later chief justice of the Court of 
Appeals of the State of Maryland, is a grievous loss 
not only to the profession of the law, but also to 
the advancement of the administration and of the 
science of justice wherever the common law prevails; 
and, 

“ Whereas, It is eminently fitting that those who 
were most intimately acquainted with his judicial 
labors and services should put upon record their 
appreciation of this great jurist; therefore, be it 

“ Resolved, That we deplore the death of Judge 
Alvey. We recognize the fact that we have great 
reason to be thankful that it only came to him in 
the due course of nature and after achievement had 
crowned effort. In one sense his work had been 
accomplished. Almost forty years he had been upon 
the bench of appellate courts, and for twenty-one 
years of that period he had presided as chief jus- 
tice over those courts. Their records imperishably 
preserve his judicial ‘utterances. From his first 
opinion in the Court of Appeals of Maryland, de- 
livered on December 17, 1867, in the case of Robert 
J. Jump, Comptroller of the Treasury, v. Thomas 
A. Spence (28th Maryland, 2), which was the first 
case in which he sat, to his last in the Court of 
Appeals in the District of Columbia, delivered on 
December 13, 1904, in the case of Shaffer v. The 
United States (24 App. D. C., 419), there is a uni- 
form progress from strength to strength. 

“His life was identified with law. He began as 
clerk of a county court. In a few years he had 
qualified himself to come to the bar, and soon after 
he was admitted, the reports of the Maryland Court 
of Appeals show that his ability was recognized by 
that tribunal and by its able bar. He argued his 
last case there in July, 1867, and in December of 
the same year he took his seat upon the bench of 
that court. 

“There was a unique combination of judicial 
qualities in Judge Alvey. Many great judges have 
become such by painful and unremitting-labor. He 
knew that, as a judge, he must become complete 
master of the merely technical aspect of the law. 
To accomplish this he did as those other great 
judges had done. No toil was too arduous; 
mental strain too severe. 


no 
He worked until work 
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had become vital with him, and he could not live 
without working. The technical body of the law, 
its anatomy, its physiology, were through this 
labor made an open book to him—he could read it 
at a glance, while walking. 

“But the law has also a soul. Only the greatest 
judges and lawyers ever get to know this soul. It 
ean not be absorbe’ by study. Knowledge of it 
must come, and it can only come, as a direct inspi- 
ration. Only those rare natures which serve as the 
material organs through which the infinite reveals 
itself to the finite can be the mouthpiece of the 
Spirit of the Universe. Whether these men are 
prophets, artists, poets, statesmen, or jurists they 
are original and primary natures. Judge Alvey had 
this great gift. He knew the soul of the law. No mat- 
ter how involved the particular case—difficult, it 
may be, in the application of spiritual and general 
principles to material and concrete facts, obscured 
perhaps by the deformed and incongruous body of 
those very facts, distorted by arguments of those 
skilled to make the worse appear the better reason 
—his intuition of the soul of the law made all 
clear, harmonious and complete. We may well call 
him one of the few very great judges. Hence we say 
that his death, timely as it was under the inexor- 
able law of nature, and complete as his life was in 
what he had done, is yet a loss to be deplored by 
all men who love the progress of law toward the 
complete expression of infinite justice. 

“We all loved Judge Alvey as a man. He could 
not have had this great gift of legal intuition with- 
out having also a simple nature. He had only to 
be himself to attract and endear himself to all who 
came in contact with him. His nature had to show 
itself. He attested his sincerity and the courage of 
his convictions by submitting during our civil war 
to imprisonment rather than seek safety in silence 
or dissimilation. He was a man, take him for all 
in all. It may be that we shall look upon his like 
again, but our sorrow is that it will not be himself. 
We grieve with his bereaved family, and we express 
our heartiest sympathy with them in their sorrow. 
Their comfort must be in the thought that there is 
much in his life which death can not destroy.” 


i a 
AppRESS oF Mr. R. Ross PERRY. 


Mr. Chairman: To strive after treasures is a 
strong passion of human nature. Their possession, 
when acquired, is perhaps the intensest joy that is 
given to us. Some men rise up early and lie down 
late seeking gold. Others consume their very souls 
in the effort to gratify ambition, to attain power. 
The wisest and best use up life in struggling to be 
great men. These last are indeed not only seekers 
after treasures, but through their search they de- 








. 


velop character which makes their lives themselves 
treasures of their nation and of the human race. 

Treasures of art have a wonderfully attractive 
power. Michael Angelo draws us to Rome; the 
Venus di Medici to Florence; the mysteriously 
beautiful face of Mona Lisa to Paris. 

But the highest treasure must be personal. To 
the Roman mother, Cornelia, her sons were the im- 
mediate jewels of her soul. If you want to see 
England’s greatest treasures you must go, not to 
the tower of London, but to St. Paul’s, and look at 
Nelson, or to the glorious Abbey where storied urn 
and animated bust fill your soul with the greatness 
of the Anglo-Saxon race. In sucha place there is no 
thought of death. The air itself pulses with the 
throes of intensest life and the very gloom becomes 
a feasting presence full of light. The treasures of 
England! What an inspiration for the world! 

You cannot stand where we to-day are in this 
National Capital without being filled with the glory 
of the great man whose name it bears and who is 
our supreme treasure. Young as we are, we have 
yet garnered up treasures which are an eternal pos- 
session of worthiest fame not only to ourselves, but 
to the world. This is true as to many fields of 
human effort, but more especially so when we con- 
sider the great jurisis of our land. What a treas- 
ure we possess in the life of Chief Justice Marshall! 
A grand, creative nature, standing almost as far 
above all others as does Shakespeare! Second only 
to him come those very great judges, Shaw of Mas- 
sachusetts, Gibson of Pennsylvania, Miller of Iowa, 
and, as I think, Alvey of Maryland. 

These resolutions speak of Chief Justice Alvey 
in two aspects—as judge and as man. 

Some one has defined genius as the capacity for 
taking infinite pains. . I do not agree with the 
definition, but certainly Judge Alvey had that ca- 
pacity. He mastered by long and severe study all 
of the law’s structure. He knew each obscurest 
and minutest organ and its function. 





He was pro- 
foundly versed in even the move technical and ab- 
stract divisions of the law. Special pleading was 
familiar to him and he could follow the subtlest 
rule of real estate law back to its feudal source and 
explanation. Thus he was a great judge in that he 
had thoroughly mastered the law as a science. 

_ But, as these resolutions properly say, he was 
much more than this. Had he been only this wel 
might have likened him to Sir Edward Coke. But 
he rather belonged to the wonderful few at whose 
head stands Francis Bacon. In so far as the law is 
concerned, Bacon had an immediate vision of its 
vital soul. It came to him as inspiration came to 
the prophet, as ecstacy came to the martyr. It is 
that glimpse beyond time which enables the sculp/ 
tor, the painter, and the poet to fix eternal beauty; 
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in the material grasp of things temporal. Bacon 
knew the law of his time. But when he wrote, it 
was with the prophetic soul of the wide world 
dreaming on things to come. He had in his mind’s 
eye the adjustment for all time of the temporal to 
the eternal, of the material to the spiritual. This 
intuition, this immediate vision, has been possessed 
by very few judges. I think it true that Judge 
Alvey shared in it. 

The other aspect of Judge Alvey’s character is 
his great simplicity. 

{ fear that such characters have forever gone 
away from us. They were the creations of condi- 
tions which no longer exist. The man who was 
looked up to and depended upon by his wife, his 
children, his slaves, his relations, his neighbors, 
could not be a small nor an affected nature. He 
never had to appear to be that which he was not. 
I doubt very much whether during the whole of 
Judge Alvey’s life it came to him to say anything 
or to do anything which was insincere—which did 
not truly express himself. Im the true sense of the 
word, he had no “manners.” He was not of such 
soft and pliant stuff as to seem one man at home 
and another abroad—one man to the rich and an- 
other to the poor—one man to the great and power- 
ful, and another to the weak and humble. 

He reminds me of some great oak, of some deep, 
full stream. When I think of him these words of 
Emerson come to my mind: 

“What strength belongs to every plant and ani- 
mal in nature. The tree or the brook has no du- 
plicity, no pretentiousness, no show. It is, with all 
its might and main, what it is, and makes one and 
the same impression and effect at all times.” 

A strong, true nature, he was always only him- 
self and indeed he could not have been otherwise 
without losing that very nature. 

While We have put Judge Alvey’s body in the 
ground, we have done no more than that. The 
world does not bury its great treasures. It can not 
bury them. They remain an eternal possessison of 
the race. 


ApprREess oF Mr. Henry E. Davis. 

Mr. Chairman: As I rise to second the resolu- 
tion before-us, my attitude of thought is one of 
query. The resolution endeavors to put into form 
our appreciation of the man in whose honor we are 
here to-day, but it does not attempt to tell us how 
he came to be that man. It is contemplation of 
this that suggests itself to me as pre-eminently be- 
fitting the occasion, and to that contemplation I 
shall invite you by what I am about to say. 

For more than a quarter of a century I had the 
privilege and the honor to know Judge Alvey. Dur- 











ing all that time, I knew him as the man attempted 
to be depicted by the tribute which we are here ex- 
pressing, but I have known him as something more 
than as here described; I have known him as a 
product and type upon which we can not at this 
time reflect without mingled emotions; the emo- 
tions, namely, of gratitude for his services and his 
example and of dread that we shall only too soon 
view such a product and such a type in retrospect 
alone. Nevertheless, contemplation of the man as 
known to us can but be heart-warming, inspiring. 

Judge Alvey was happy in the threatre of his ac- 
tivities. No child without father; no father with- 
out forefather; and no growth without the impress 
of the atmosphere in which it occurs. Had Judge 
Alvey been born otherwhere than in Maryland, had 
he been reared otherwise than under and in the 
midst of Maryland laws and Maryland institutions, 
in a word, had he been other than a Marylander, 
“bred in the bone,” he would-not have been Alvey. 
Moreover, he was practically a country man through- 
out his hfe, following the study of his profession 
under those conditions which led the late Associate 
Justice Miller of the Supreme Court of the United 
States to say that he found the best lawyers, in the 
real sense, who appeared before that august body 
to come from the villages and country towns, where 
could be found the leisure for study and reflection 
which city life denies, and where, in the language 
of ancther, the lawyer could !ead that life at once 
of activity and contemplation which alone can make 
the rounded man, 

And so Judge Alvey came to his place in the pro- 
fession and on the bench, a true child of Maryland, 
a genuine growth in her atmosphere. You will re- 
member that down to a comparatively recent day 
the systems of common law and of equity were 
separately administered in Maryland, and you will 
appreciate accordingly how firm a hold upon the 
principles of equity as well as how thorough a 
schooling in the common law the true Maryland 
lawyer has always possessed and shown. So it is, 
on the one hand, that Maryland’s judicial history 
is bright with a line of chancellors who would have 
shone illustriously in the mother country from 
which our institutions come. Recall, if you will, 
these names: Alexander Contee Hanson, from whose 
pen, as at a single stroke, came the great act of 
1798, constituting in itself an entire testamentary 
code, under which, with the slightest modifications, 
due to changed conditions, we, ourselves children 
of Maryland, are to this day living; John Johnson, 
one of the greatest jurists of any American common- 
wealth, and Theodorick: Bland, that flawless orna- 
ment of our profession and true mirror of “the 
gladsome light of jurisprudence.” 

On the other hand, side by side with this system 
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of equity, faithfully reproducing its English parent, 
stood Maryland’s law system, similarly producing 
its great luminaries and combining to lift the ju- 
dicial system of the State as a whole to a plane be- 
low that of none in her sisterhood of States. Not 
to be invidious of others, remember that in her 
’ chief judges only Maryland presents a Buchanan, 
a Le Grand, and the very man whom we are to-day 
commemorating; for, as we all know, he graced as 
chief judge the Maryland Court of Appeals for 
years before our good fortune brought him to honor 
ours, and to continue to vindicate before our own 
eyes the just repute he brought to us. 

Under the conditions thus presented, of faithful 
following of English models, both as to system and 
men; of highest loyalty to the best traditions of 
our great heritage, the English law; of a philosophic 
and erudite study of the principles of each branch 
of that great jurisprudence; of appreciative and 
ever enlightening contemplation and emulation of 
its great exemplars, was produced the Maryland 
lawyer, whose best we are here commemorating. 
Out of what different conditions, think you, could 
ever have come the men whom I have already 
named? or Samuel Chase, signer of both the Decla- 
ration of Independence and the Constitution of the 
United States, and afterwards Associate Justice of 
the Supreme Court of the United States? or Roger 
Brooke Taney, that lion of lawyers, who for a full 
generation presided over that same great tribunal? 
Take Maryland’s chancellors and judges, and what 
names, I ask you, more than theirs light up and 
honor and lift up our calling, or more entitle it to 
the distinction, the respect, I will even say, the 
veneration which as yet, thank God, every effort to 
deny it has carried its own recoil? 

Turn from Maryland’s bench and contemplate for 
a moment her sons who distinguish her in the no 
less important administration of justice as prac- 
titioners in the ranks. To omit all mention of 
those of our immediate day and generation, I re- 
mind you of a few of them: Daniel Dulany, in a 
class by himself, patriot as well as lawyer, of whom 
a great follower at the Maryland bar said that 
“even among such men as Fox, Pitt and Sheridan, 
he had not found his superior;” Luther Martin, 
entitled to Webster’s tribute to Samuel Dexter that 
“his very statement was argument, his inference 
seemed demonstration,” and who was the first to 
raise his voice in the Constitutional Convention at 
Philadelphia against the recognition of the trade in 
slaves, and to declare it to be “inconsistent with 
the principles of the Revolution and dishonorable 
to the American character to have such a feature 
in the Constitution;” William Wirt, at one time 
Attorney-General of the United States, and whose 
sympathetic and brilliant defense of Burr’s unwit- 








— 





ting victim, “poor Blennerhasset,” has been re- 
peated over and again from every school platform 
in the land; William Pinkney, another Attorney- 
General of the United States, Webster’s acknowl- 
edged master in learning and rival in eloquence of 
the American bar of that day, and the eulogist of 
Dulany, whom I have just quoted; John Van Laer 
McMahon, whose sketch of the Common Law, in his 
History of Maryland, stands unequalled in our lit- 
erature; Reverdy Johnson, never to be forgotten by 
any American for his destructive yet lofty demon- 
stration of the unlawfulness of the military tribunal 
which put to death his fellow-citizen, Mrs. Surratt; 
and Severn Teakle Wallis, a true knight of the pro- 
fession, if ever there was one. 

Thus, having in mind Maryland’s institutions, 
her statutes, without their equal anywhere as leg- 
islative literary masterpieces, her administration 
of the law, her judicial reports, and these her pro- 
ducts, is it too much to say that they, chancellors, 
judges, lawyers alike, illustrate as highly, as fully, 
as gloriously as any men to be found named in our 
annals the true law spirit, that soul of the law, in 
which and through which we live and move and 
have our civic being? And may I not say, with no 
suggestion of sacrilege, that through the men whom 
I am contemplating we realize a veritable 
munion of saints of the law? And may we not feel, 
in heart and mind, the truth embodied in Chief 
Justice Taney’s reply to the congratulations of the 
Maryland Court of Appeals on his eightieth birth- 
day in these words: 

“If I have done anything to merit in any degree 
the approbation you are pleased to express, I owe 
it to my training in the Maryland courts and at the 
Maryland bar.” 

And, Mr. Chairman, if I may make an allusion 
partaking of the personal, I well recall the first 
time I saw Judge Alvey. In the outset of my pro- 
fessional career, I was in attendance for the first 
time upon the Court of Appeals of Maryland at 
Annapolis. The court, as I looked upon it, was 
composed of eight as good men as ever sat together 
for the administration of justice; eight men of 
whom four have been, at one time and another. 


com- 


chief judges of Maryland, out of a total of eleven 
to fill that office. There were Bartol and Bowie 
and Brent, and Alvey and Irving and Miller, and 
Robinson and Grason, and if I may without invidi- 
ous distinction say it, the first three among the 


Chesterfields, the second three among the Crom- 


wells, of our calling. As I say, I had never been 
before that court; I had never before been in that 
room; but, when argument of the case preceding 
mine was finished, Judge Bowie called my senior to 
the bench, and he, returning, led me to Judge Bowie, 
who said to me: “ My young friend, I perceive you 
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to be a stranger to this court, about to make your 
first appearance before it. I would not have you 
think me discourteous in leaving, as I am about to 
do. I am called home by telegraph because of the 
illness of my wife, but I can not go without assur- 
ing you that nothing less serious would prevent my 
remaining to hear you.” In how many courts of 
to-day would the beginner have such an experience? 
and is it strange that, as I rose to open my case 
and looked upon those lofty exponents of our call- 
ing, with that experience still so fresh, I felt that 
in entering upon my chosen profession I had en- 
tered an order of knighthood? 

And now, Mr. Chairman, if I have conveyed, in 
however imperfect and inadequate a way, my con- 
ception of the answer to the query with which I 
started, we may know how the subject of our 
And 
what man he was the words which we are about to 
approve truly declare, except, if 1 may say so, there 
is something left unsaid of the personal side of the 
man. 


tribute to-day came to be the man he was. 


His temper was marvellously even; his pa- 


tience seldom, very seldom, taxed; his calmness 
philosophic to a degree, and but for,the humanness 
which always shone through everything he said and 
everything he did, I would apply to him Burke’s 
pirase, “ The cold neutrality of an impartial judge.” 
I demur to the word cold; I have often and again 
noted Judge Alvey, when absolutely impartial, give 
yet a hint of sympathy for the one against whom 
his decision ran. 

If ever a 


man had a genius for hard work, it was he; and 


His industry simply knew no limit. 


he did so much of work that he might have spared 
himself! He never employed a stenographer, and it 
is said was never known to use a lead pencil; and 
all of his opinions as filed are autographic, and writ- 
ten in the neatest chirography, and with the slight- 
est bearing on the pen, as though he wanted to be 
ge’ tle, and level and calm even with the instru- 
mentalities he involved in the 
thoughts to paper. Nevertheless, 
marked by vigor, directness, terseness, and 
absence 


transfer of his 
style is 


an utter 


his 


characteristics all 
gestive of a strength which would seem to chafe 
His opinions 
will be read in vain for any attempts at phrase- 
making, and he had in a noteworthy degree that 
faculty, pre-eminent in Shakespeare and Tennyson. 
of packing thought into the briefest of sentences, 
and, indeed, into single words. 

Above all, Judge Alvey’s reproof was model; it 
was educational and improving; it left no rankle. 
Reprove he could, and did most effectually; but he 
knew Lady Montagu’s definition of true satire as 
woundirg with a touch that’s hardly felt or seen. 
In Jucge Alvey’s reproof the touch could not be 


of ornamentation, sug- 


under restraint or even moderation. 


Xuit 





mistaken; but there was never a wound to leave a 
scar. 

I agree with the resolution under consideration, 
and I agree with my brother Perry, that we may 
look upon Judge Alvey’s like again, but that we 
probably never shall. It does not seem to me that 
impending conditions in either our profession or our 
nation will invite nature to produce another such. 
The period of transition through which we .are 
passing, and the changed conditions, so manifest to 
all; will, I fear, soon make men of his kind ana- 
chronistic. “The old order changeth, giving place 
to new, and God reveals himself in various ways.” 

It is beside my purpose to touch upon the political 
side of Judge Alvey’s career further than to recall 
the reference of the resolution before us to his 
imprisonment for opinion’s sake, and to remark 
that his appointment to the chief judgeship of 
Maryland came from the hand of a Governor who 
would gladly have withheld it had he dared face 
And 
so much I have thought to say only in view of what 


the judgment inevitably to have followed. 


is presently to be said. 

My brother, Perry, in contemplating Judge Al- 
vey, recalls, by way of discrimination and of com- 
parison, Coke and Bacon. I confess that quite a 
different name occurs to me in that connection; for 
to me it seems that if there be an English jurist 
whom Judge Alvey suggests, it is William Murray, 
the great Earl of Mansfield, Foss’s tribute to whom 
might almost have been written of Alvey: 

“He presided over his court with such extraordi- 
nary power and efficiency that, by his learning, dis- 
crimination, and judgment, he not only gained the 
admiration of all who were competent to appreciate 
them, but, by the fairness and impartiality of his 
decisions and by the patient courtesy of his manners, 
his private virtues, and the firmness he displayed 
in trying circumstances, he lived down and nullified 
the charges and insinuations which jealousy and 
party spirit at one time raised against him.” 

3ut a few weeks ago some of us stood on a beauti- 
ful hillside, in full view of the noble yet soft moun- 
tains of Western Maryland, and saw the mortal 
remains of him we now honor lowered into the grave 
in which they now rest—a grave in the lot immedi- 
ately adjoinng that of the Governor whose reluc- 
tance had almost withheld from its just recipient 
the chief judgship which Alvey had so adorned and 
honored; and some of us then thought that there is, 
on occasion, perhaps as much of irony as of revenge 
brought in by Time’s whirligig. 

However, there Judge Alvey rests, there is his 
tomb. But where and what is to be his monument? 
Were his own taste to answer this question, I can 
anticipate it: He would have no marble reminder, 
even though in form as splendid as the effigy through 
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which Flaxman’s art commemorates Mansfield in the 
Great Abbey; he would have, rather the remem- 
brance and just estimate of his qualities and of his 
services, a more lasting monument than even the 
Roman poet had in his contemplation, and not per- 
haps better to be suggested than by the Duke’s 
words in Measure for Measure: 


We've made inquiry of you; and we hear 
Such goodness of your justice, that our soul 
Can not but yield forth to you public thanks. 


O, your desert speaks loud, 


It deserves with characters of brass, 
A forted residence ’gainst the tooth of time 
And razure of oblivion. 


ApprESssS OF Mr. SAMUEL MADDOX. 


Mr. Chairman: Painfully conscious that I can 
pay on this occasion no adequate tribute to the life- 
work and character of our late Chief Justice, I yet 
desire to say a word touching the estimation in 
which he was held by the home folks up in Wash- 
ington county, Maryland, the scene of his early 
labors and successes. I, too, grew up in that highly- 
favored land, and my acquaintance with Judge Al- 
vey dates back fully fifty years. He was my 
father’s friend and adviser in legal matters, and it 
not infrequently happened that when the country 
gentleman drove to Hagerstown to consult his law- 
yer he took his son along. The same gentleness and 
courtesy, which we so well remember in the presid- 
ing judge, always marked the young lawyer’s treat- 
ment of that little boy. His kindly greeting even 
then left the impress of a benediction. 

In 1850, and while still a clerk of court in Charles 
county, after carefully considering many localities 
as a place for his home, he decided to settle in 
Hagerstown, and there started on his career. Be- 
ginning at the lowest round of the ladder, without 
means, with limited acquaintance, with no adventi- 
tious aids, but with simple faith in himself, he 
steadily climbed that ladder until at the end of his 
life an international reputation shone squarely in 
his face. 

For the first year or two he attracted no great 
attention. But during this period it is said he 
devoted much of his time to a careful study of 
Coke on Littleton, which he read and reread, ana- 
lyzed and annotated. He also possessed a copy of 
Tucker’s Blackstone, over which he spent many days 
and nights, until he was thoroughly imbued with 
the spirit of that great commentator. In this way 


he became master of the foundations of the law. 
His industry was marvellous, his pertinacity invin- 
eible. He accomplished nothing by sudden flights, 











but all by steady plodding and continued applica- 
tion, going “from strength to strength.” In 1852 
he was a presidential elector for Pierce, and can- 
vassed a large part of the State. In this way he at 
first attained prominence and his great abilities 
were at once recognized. 

Meanwhile friendships multiplied apace, and in 
less than ten years he occupied a position in the 
front rank of the profession in Western Maryland. 
As a lawyer he was most assiduous in the prepara- 
tion of his cases and was never caught napping. 
Before juries he was vehement and impassioned, as 
we knew him only as the serene and gentle justice 
can hardly realize. But he made friends of those 
simple-minded jurors who came from all parts of 
the country round, and his name soon became with 
them a daily household word. 

His courage was leonine in its manifestations, to 
the point of recklessness in the most dramatic inci- 
dent of his life. This occurred in those trying times 
immediately following the election of Mr. Lincoln to 
the Presidency in November, 1860. As showing the 
sentiment of the country at that time, that great 
man and ruler received but 95 votes in a total poll 
of nearly 6,000. When mutterings began to be 
heard and civil strife seemed imminent, meetings 
were held throughout the different counties to de- 
termine what position the State should take in the 
pending conflict. Such a meeting was held in 
Hagerstown on the 15th of January, 1861. All the 
prominent men of the county were in attendance. A 
committee on resolutions was appointed, with Law- 
yer Alvey at its head. The majority brought in 
resolutions favoring the adjustment of supposed 
grievances under the Constitution and within the 
Union. 

While endorsing the resolutions of the majority, 
Mr. Alvey for himself and other members of the 
committee reported a minority resolution. He be- 
lieved with the school of Calhoun that the United 
States was not a nation but a confederacy, and that 
the Federal Government was but the agent of the 
sovereign States, acting under a compact which 
carefully limited and defined the powers of the 
agent; and that if those powers were exceeded any 
State had the right to recede from the compact and 
secede from the Union, without the right on the part 
of the general government to employ force against 
the State so seceding. 

This minority resolution, known afterwards as 
the “ Alvey resolution,” set forth his sentiments in 
vigorous language and expressed perhaps the views 
of a majority of the people of the State. It at- 
tracted wide attention as coming from a man but 
35 years of age, but it resulted in his spending six 
weary months in a Federal prison, 
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Returning from this imprisonment, he took up 
again, and with renewed vigor, the practice of his 
profession, daily growing in the respect, esteem and 
admiration of the people of the country. After the 
war he came to the front as a leader for normal 
political conditions. Under then laws, 
juries were selected by partisan sheriffs, and in 
cases where politics were in any way involved, this 
sometimes amounted to a denial of justice. 
times during those awful when oftentimes 
brother was arrayed against brother a whole panel 
was discharged 


existing 


Several 
days 
as being too intensely partisan. 
This condition was remedied by a law prepared by 
Mr. Alvey, and enacted by the Legislature in 1866, 
putting the selection of juries under the immediate 
eye of the courts. That law endures to-day. Every 
act of the lawyer to whom we offer tribute to-day 
was in the direction of a fair and impartial admin- 
istration of justice. 

He took a leading part as a delegate in the Con- 
stitutional Convention of 1867 which adopted the 
present Constitution of the State. In the fall of 
that year he was elected Chief Judge of the Court 
of the Fourth Judicial Circuit. This made him an 
Associate Justice of the Court of Appeals of Mary- 
land. Some the death of Judge 
Bartol, he was designated by Governor Hamilton 
Chief Justice of the State. He resigned this high 
office to come to us. 

With his elevation to the bench the great work of 
his life began. In the conduct of the nisi prius 
courts at Hagerstown, Cumberland and Oakland, 
Judge Alvey was methodical and punctual in open- 
ing court at 9 o'clock and adjourning at 3. Now 
and then in important cases night sessions were 
held. The business of his court was carried along 
with unusual dispatch though without unnecessary 
haste, while its dignity was guarded with as much 
care as is ever shown in the highest court of the 
land. He was universally courteous and considerate 
with members of the bar, no one of whom, however, 
ever presumed, in the slightest degree, to manifest 
a lack of respect for the court. 

Soon after his accession to the bench and even 
thereafter, he was consulted upon all public ques- 
tions which puzzled the local officials. When such 
doubts arose, the question was asked: “ What does 
Judge Alvey say?” And what Judge Alvey said had 
the conclusive authority of an oracle. It ended the 
controversy and disputation ceased, 


years later, on 


Judge Alvey was never a sociable man in the ordi- 
nary acceptation of that term. He never visited his 





friends, never took, part in social affairs, an@ it is 
said he accepted but one invitation to disper in 
Hagerstown in many years. Indeed he was rarely | 
seen on the principal streets of Hagerstown, even | 


before he severed his connection with the Maryland 
courts, but he almost invariably went to and left 
his home by a little used and narrow street, leading 
direct from the railroad station to Prospect street, 
on which his house stood. Connected with his dwel- 
ling was a two-story annex, set back from the street, 
in which there was a spacious room—his library. 
There he spent his time with his family and his 
books. To all who called, great or humble, rich or 
poor, his manner was gracious, cordial and unaf- 
fected. He listened attentively and patiently, and 
for all in distress he had a sympathetic word. At 
times he talked on abstruse subjects with the guile- 
less simplicity of a child. His ideas were so clear 
and his language so plain that he made a path of 
light through any subject he discussed. And so he 
won and retained to the end the reverent regard of 
all who sought his company. 

He was never a man who cried his own virtues or 
proclaimed his own deeds in the market place, but he 
did his work, great work, as his office demanded, 
strongly and well. Quietly and unobstrusively he 
laid aside the mantle of power when his physical 
strength could no longer bear the burden of it, and 
returned to his home folks, who loved him so well, 
to rest from his labors. Here he sleeps where he 
wished to sleep, amidst the scenes of his early en- 
deavors and where he had fixed his home for nearly 


| sixty years. 


No one can study either the life or labors of 
Chief Justice Alvey without aspiring to emulate, 
not indeed his great work as a jurist, for that is 
beyond the reach of most of us, but the zeal with 
which he labored for the public good, and the perfect 
simplicity, the utter lack of ostentation in his daily 
life. The memory of him is such that in the ages 
to come it will be held more and more in honor and 
esteem by the people at his home. 


ADDRESS OF CHIEF JUSTICE CLABAUGH. 


Mr. Chairman: The life of a judge has none of 
the heroic element surrounding it which lends so 
in many walks of 
life, but rather it is a life, to a more or less extent, 
of isolation; not, indeed, deprived of fellowship, but 
lacking the comradeship which means so much to 
one’s happiness. 


much of encouragement to men 


The statesman sways men by the 
brilliancy of his intellect, the force and power of his 
oratory; the soldier commands the plaudits of the 
nation by successes on the field of battle, both ap- 
pealing to the heroic in one’s nature; both sur- 
rounded by a glamour that quickens the blood and 
appeals to the sentiment. To the judge there is no 
such incentive. The lodestar to him is to see the 
right and to do it as he sees it, to appeal to the 
reason of men, to exact justice between them, to up- 
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hold the law, and to administer it alike to the rich 
and poor, the strong and weak, and above all to 
keep his integrity pure and spotless. Surely if he 
but do this and nothing else, there comes to him the 
fullest gratification of his ambition; nothing heroic, 
but the simple encomium of the “ Just Judge.” 

In none of the suggestions did Mr. Chief Justice 
Alvey fail. His preparation for the bar was not 
made without struggle and self-denial. Riches were 
not his, but in their place were a steadfastness of 
purpose, a zeal, a determination that admitted of 
no denial, and those qualities followed him through- 
out his legal career. 

Elected as Chief Judge of the Fourth Judicial 
Circuit of Maryland, he took his place upon the 
bench shortly after the adoption of the Constitu- 
tion of 1867. The echoes of the war had not died 
away, party strife was at its height, distrust of gov- 
ernment was common, crimination and recrimination 
in no way abated, and, yet, in spite of his supposed 
partisanship, the judicial career of Judge Alvey at 
its very inception was marked by that splend‘d 
composure of mind, body and heart that pervaded 
his entire public service. His opinions have en- 
riched forty-nine volumes of the Maryland Reports, 
and all of the volumes of our own Court of Ap- 
peals. Judge Alvey was a great jurist; he seemed 
to combine all the requisites of a judge. Indefa- 
tigable industry, clear perception, sound and .dis- 
criminating judgment, wide learning, combined with 
inexhaustible patience, and an innate love for his 
profession, were the fruitful sources of his power. 

To Maryland lawyers Judge Alvey was absolutely 
satisfactory; they seemed to feel that the law was 
as he said it was, and I do not believe his justness 
and fairness were ever questioned. The perfect 
poise of the man was remarkable. His was not the 
case of one who has no temper, whose composure is 
due rather to a lack of that vitalizing element of 
manhood, and whose pleasant graciousness is so 
often the shield of hypocrisy, for Judge Alvey had a 
temper, but had it in perfect subjection, and I have 
often felt that much of his power was due to that 
fact. The social side of Judge Alvey’s character was 
a sealed book, opened only at intervals to charm and 
delight, and, therefore, most of us will remember 
him “for the serene patience with which he always 
listened, the laborious thoroughness with which he 
always investigated, the calm, analytical thought- 
fulness with which he pondered, and the command- 
ing power with which he embodied the well-con- 
sidered results of his deep study and reflection.” 

It was my good fortune to have known Judge 
Alvey for nearly thirty years. I can not say inti- 
mately, and yet his kind, patient, gentle manner to 
me, but scarcely a boy when I first appeared before 
him, so impressed me that I have ever regarded him 





as a dear, personal friend. I was present when the 
bar of the State bade him adieu, and wished him 
godspeed in his new work in this district. I saw the 
tenderness of the man that ripened years had mel- 
lowed. I was present when this bar manifested its 
generous and loyal affection for him, and when it 
said farewell and wished that his life might long 
be spared; and as I saw the silent tear dim his eyes, 
it told me of the tenderness of a matured life. I 
was present when they laid him away in his last 
resting-place, close to the foot of the blue hills he 
loved so well, and as the sun cast its golden hue 
upon the blue of the mountain side, in my fancy, 
almost persuaded myself that I saw there inscribed: 
“ Well done, thou good and faithful servant.” 
AppRESS OF Mr. GeorGe WHITELOCK. 

Mr. Chairman: I am here to-day on behalf of the 
Maryland State Bar Association to testify to the 
high regard, the respect and the reverence which the 
bar of our State entertains for the eminent jurist 
who has passed away. I had hoped that this duty 
might devolve upon his distinguished successor, 
Chief Judge McSherry, who has already paid him, in 
a paper on Former Chief Judges of the Maryland 
Court of Appeals, an exalted and merited tribute as 
one of the greatest jurists. Nor could he have said 
less; for the qualities which proclaimed him an 
eminent judge were known of us all. I can not add 
to your appreciation of Judge Alvey. In the nine 
years of his incumbency of your bench, he was the 
same judge who occupied a seat for twenty-six years 
upon ours, although he had, of course, broadened 
intellectually. It did not require a decade for you 
to discover the judicial dignity, the marvellous acu- 
men, the colorless impartiality, the perfect judicial 
bearing which always characterized him. Richard 
H. Alvey was born a judge; he died one of the 
greatest of American jurists. The natural judge 
had been developed into the great jurist by absolute 
singleness of purpose and unflagging industry in 
professional employment. A logical evolution would 
have carried him, beyond doubt, to that seat of the 
mighty once occupied by John Marshall and Roger 
B. Taney. If Maryland has had the proud honor of 
furnishing representatives to the Supreme Bench 
of the nation, Richard H. Alvey would have equalled 
any of them in qualification if it had been ordained 
that he should be her fifth son in that high position. 
It is many years since I argued my first case in the 
Maryland Court of Appeals before Judge Alvey and 
his associates; but from that time until shortly 
before his death, when I met him at his home in 
Hagerstown, I never saw him without a sense of his 
awe-inspiring presence. No one, indeed, could enter 


a court over which he presided and behold his be- 
nign, judicial countenance without a feeling of rever- 
Judicial deportment was instinctive in him, 
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as was the profoundly judicial temperament which 
colored and influenced his entire life. 

No State in the country has more diversified in- 
terests and a greater variety of soil and climate 
than Maryland. Born in the lowlands of the bay 
shore, and nurtured in the mountains of her west- 
ern slopes, he stood particularly for the genius of 
her whole people. They felt the loss when the Presi- 
dent designated him as first Chief Justice of the 
Court of Appeals of the District of Columbia. But 
it was the gain of the nation when he came to 
Washington, where his great lustre as a jurist could 
attract the attention outside of his native State it 
had already earned within it. To his service in 
your court he brought the matured and magnificent 
power mentioned in the resolutions and in the ad- 
dresses of the gentlemen who have preceded me. 

Emerson has remarked that every man_ possesses 
some transcendent superiority. The superiority of 
Judge Alvey was in the judicial quality of his na- 
ture. It was so marked that he seemed always to 
possess no really vital interest except the admin- 
istration of the law and the working out of right 
through its medium. 

It is true, as stated by Webster, that the greatest 
concern of mankind on earth is justice. Judge Al- 
vey’s whole political career was dedicated to the 
eternal principles of that universal Jaw which is laid 
up in the bosom of God. Thus it can be said of our 
departed friend, that the objective of his life was the 
highest for which men strive. In that life he ex- 
pressed the ideal of the poet: “For justice all 
place a temple, and all seasons summer.” 


ADDRESS OF CHIEF JUSTICE SHEPARD. 


Gentlemen of the Bar: You have heard the im- 
pressive story of the memorable life of the great 
lawyer in honor of whose memory this meeting has 
been held, eloquently told by your representatives 
as well as by the representatives of the bar of 
Maryland. 


As the long-time associate of Chief Justice Alvey, 
nd as one who revered and loved him, I ask the 
bal of adding a few words to what has been 
paid in the presentation of your resolutions. 
The long life of Chief Justice Alvey spanned the 
reatest of the epochal periods of our country’s his- 
ory since the adoption of the Constitution. He 
ived through three wars, one of which shook our 
onstitutional system to its foundations and gave 
rigin to problems affecting our political and racial 
nstitutions that press to-day, with increasing force; 
or solution and settlement. He had no aspiration 
be one of the great popular orators, statesmen or 
Idiers who occupied the general attention and 
whose names are oft repeated in the pages of popu- 
lar history. 








The character of his mind inevitably impelled him ~* 
to the study of the law as a practical science and 
to the exertion of his great powers in the progres- 
sive development of its beneficient remedies. 

Regarding the association of human beings for 
the purposes of government as the evolution of an 
instinctive sense implanted by their Creator, having 
for its aim progress in the arts and morals of civili- 
zation, and toward the even sway of enlightenment 
and refined justice, we realize that this continuous 
advancement depends in exceeding great measure 
upon the actions and influence of learned, courageous 
and upright lawyers. 

When the physical forces of revolution are ex- 
hausted and moral, mental and material advance- 
ment grapple with its burdens and baneful results, 
when “the tumult and the shouting dies,” “the 
Captains and the Kings depart,” they take theimiac- 
customed places, and with co-operative effort adjust 
society to its new conditions and propel its onward 
course, 

When the philosophic historian of the future comes 
to write the history of the people of the United 
States, tracing the expansion of morality, the growth 
of institutions and the development of law, substan- 
tive and adjective, their agency will receive deserved 
recognition and acknowledgment. 

Among these, during the period of his long activ- 
ity, Chief Justice Alvey was conspicuous by reason 
of his moral and intellectual integrity, his broad 
learning, his practical wisdom and deep sense of 
justice, that are all indutiably attested by the re- 
ports of the courts in which he sat continuously for 
nearly forty years. 

His character exhibited a harmonious combination , 
of great firmness with much gentleness. 

Strong in his convictions, inexorable in the per- 
formance of duty, he was full of kindness and com- 
passion for human error. 

Controlled by a strong sense of justice, his con- 
stant effort was to give effect to it in every judgment 
in which he concurred. 

His last public work began May 1, 1893, with the 
organization of the Court of Appeals of the District 
of Columbia and ended with his retirement on De- 
cember 30, 1904, to the repose which he had so well 
earned by a long life of assiduous, conscientious 
labor. 

To him in chief, with the efficient aid of our 
retired Brother Morris, belongs the honor of per- 
fecting the organization of that court, of laying 
down its rules of practice, of preserving harmony 
with former procedure, and of making it answer in 
great measure the expectations that prompted its 
creation. 

Coming from a distant State, a stranger without 





experience in the new field of action, I can never for- 
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get his cordial reception, uniform courtesy and gen- 
erous assistance. 

Modest and kind, as he was wise and learned, 
there was never once an indication that he felt his 
unquestioned superiority of learning and judgment. 

Tolerant of opposition, patient with error, gentle 
and instructive in criticism, he was an ideal asso- 
ciate and an incomparable chief. 

I admired him for his greatness of mind and 
purity of character, and loved him for his goodness 
of heart, and I grieve his departure with a deep 
sense of personal loss. 

Full of honor, he has gone to his eternal rest, but 
his memory remains as an inspiration to those who 
follow where he led. 

In conclusion, gentlemen of the bar, let me say 
that the members of the court over which he so long 
presided entertain a grateful appreciation of your 
action this day; and the court will, when called 
upon formally by your representative, cause your 
resolutions to be spread upon its minutes and pub- 
lished in the report of its decisions. 

The resolutions were unanimously adopted by a 
rising vote, and the meeting adjourned.—Washing- 
ton Law Reporter. 


Proposed Amendments to the Code of Civil 
Procedure. 
CORRESPONDENCE. 

To the Editor of the Albany Law Journal: 

SIR: 

Herewith enclosed please find proposed amend- 
ments to sections 50 and 2495 of the Code of Civil 
Procedure, which have been prepared by John J. 
O’Shaughnessy, of the Johnstown, N. Y., bar, and 
upon the personal solicitation and request of mem- 
bers of the bar of that county as well as from other 
counties, for the express purpose of avoiding, cor- 
recting.and eliminating from the practice of law the 
following evils existing in the county of Fulton and 
in some other counties in the State of New York, 
viz.: 

1. The county judge practicing law in justices’ 
courts. 

2. The county judge practicing law in the local 
city courts. 

3. The surrogate practicing law in justices’ courts. 

4. The surrogate practicing law in the local city 
courts. 

5. The county judge practicing law before the sur- 
rogate, and in turn. 

6. The surrogate practicing law before the county 
judge. 

3. The corollary of the foregoing propositions, 








viz.: The uniting of both the county judge and the 
surrogate in the trial of causes in the Supreme 
Court, wherein the practicing lawyer coming to this 
county, as well as the lawyer practicing here, who is 
without the force of these two combined interests 
and offices streaming unto him, is required to protect 
the interest of his clients. 

These amendments can become a law, at this time, 
therefore lend your support. Please write six or 
more copies of these amendments and your letter 
containing points 1 to 7; then send a copy to both 
your Assemblyman and Senator, requesting his sup- 
port; and also send at least four copies to those who 
are interested in legal reform, such as_ lawyers, 
clergymen, editors and others, and thereby lend your 
aid in elevating the tone of both the county and the 
surrogate courts of the old Empire State. 

Please remember to note each copy, numbering 
each line, to indicate new matter italicized; and that 
the old matter in brackets is to be omitted. 

Sincerely yours, 
JOHN J. O'SHAUGHNESSY. 


STATE OF NEW YORK. 
ne ee ante RM ee ae 
Introduced by (by request). 
AN Act to amend section (50) fifty of the code of 
civil procedure relative to county judges practicing 
the profession of law during their term of oflice. 

The People of the State of New York, represented 
in Senate and Assembly, do enact as follows: 

1 Section 50. “The law partner or clerk of a 
judge shall not practice, as attorney or coun- 
sellor in any cause, or be employed in any cause 
which originated before him. A judge shall not 
act as attorney or counsellor in any action or 
special proceeding, which has been before him in 
his official character.” A county judge shall 
8 not, during his term Of office, practice the pro- 
9 fession of law, or act as attorney, or counsellor, 
10 
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i ar ey (by request). 

An AcT to amend section (2495) two thousand 
four hundred and ninety-five of the code of civil pro 
cedure relative to surrogates practicing the profes- 
sion of law during their term of office. 

The People of the State of New York, represented 
in Senate and Assembly, do enact as follows: 

1 Section 2495. “A surrogate shall not be coun- 
sel, solicitor, or attorney, in a civil action or 
special proceeding, for or against any executor, 
temporary trustee, guardian, or infant, or over 
whom, or whose estate or accounts, he could 
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was at all times kept in the State of New Jersey, 
where the premiums upon it are stated, without con- 
tradiction, to have been paid and where proofs of 
death might be presented to the company. Upon 
the death of Gordon his will was there admitted to 
probate, whereby he appointed his acting executor, 
also a resident of that State, and provided for the 
distribution of his property, including the proceeds 


6 have any jurisdiction by law.” A surrogate 
7 shall. not during his term of Office, practice the 
8 profession of law, or act as attorney, or coun- 
9 sellor,; or referee in any action or proceeding in 
the courts of this state. [The surrogate of the 
county of Monroe shall not act as referee, or 
12 practice as attorney or counsellor in any court 
13 of record in the state.] 





of said policy. Prior to decedent’s death the State 
‘ 20: of New Jersey had enacted legislation which com- 
r 


pelled said insurance company, as a condition of 
Transfer Tax. doing business there, to submit to the jurisdiction 
‘ of its laws and courts through the service of pro- 
INSURANCE Poticy IssvED BY DOMESTIC CORPORA-| cess upon a designated New Jersey official with the 
TION Upron Lire oF NON-RESIDENT. same effect as if made personally upon the company, 
. and at said date there was sufficient property of the 
debtor in the State to satisfy the claim upon the 
policy. 

It would seem as though all of these circum- 
stances were amply sufficient to fix the situs of this 
contract of insurance and of the claims arising 
thereunder in New Jersey, and that fairly and rea- 
sonably they should be regarded as property within 
that State, rather than within the State of New 
York, so as to be taxable in the latter place under 
the statute already referred to (State Tax on For- 








e New York Court or APPEALS. 
Decided December 21, 1906. 
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In the Matter of the Appraisal Under the Transfer 
Tax Law of the Estate of Leonarp J. GorDON, 
deceased. 





THE COMPTROLLER OF THE STATE OF NEW YORK, ap- 
‘| pellant; Wittram E. Gorpon, as executor, etc., of 
LEONARD J. GORDON, deceased, et al., respondents. 








of eign Held Bonds, 15 Wall. 300; New Orleans v. 
a Appeal from an order of the Supreme Court, First | Stemple, 175 U. S. 309, and cases cited therein). 


© Appellate Division, entered July 9, 1906, reversing It is, however, urged that principles which might 
an order of the Surrogate of New York county. otherwise be regarded as fixing the situs of this 
Jabish Holmes for appellant; Daniel Burke for | debt at the place of domicile of the owner and 
respondents. |< 


holder constitute more or less of an historical fic- 
Hiscock, J.—The question presented is whether 
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ia tion which at times must yield to more practical 

p claim under a certain policy of life insurance | and important considerations; that where a creditor 
8° Tissued by a New York corporation to and upon the | must go to the domicile of his debtor and rely upon 
* ife of a resident of New Jersey is property subject | the laws and tribunals of. that jurisdiction for en- 
in to a transfer tax in this State within subdivision 2| forcement of his claim, the latter should be re- 

pf section 220 of the Transfer Tax Law of 1896,] garded as having its situs there; that the claim 
ian Which imposes a tax “ when the transfer is by will] here involved comes within this rule and must be 
a br interstate law of property within the State and the | regarded as property taxable in New York, because 
nd or Ne a non-resident of the State at the time | there the debtor insurance company was organized 

iis death.” 





The learned Appellate Division reversed the deci- 
ion of the surrogate and held that it was not prop- 
rty so taxable, and we concur in this view. 

It appears that the Equitable Life Assurance 
ociety, a corporation organized under the laws of 
e State of New York. and having its principal 
fice in that State, issued a policy of insurance to 
nd upon the life of one Gordon, who then was and 
ontinued to be a resident of New Jersey. We as- 
ime that in accordance with the usual custom this 
licy was issued from the New York office, but in 
esponse to and acceptance of an application made 
y the assured in New Jersey. It was payable to 
he insured, his executors, administrators or as- 
igns, at the office of the society in New York, and 








and has its principal place of business and thither 
must go the policyholder for collection of his claim. 
And in support of this contention the learned coun- 
sel cites the cases of Blackstone v. Miller, 188 U. S. 
189; Matter of Houdayer, 150 N. Y. 37, and Matter 
of Clinch, 180 N. Y. 300, which, it is claimed, have 
applied the principles invoked and’ upheld taxation 
in New York upon facts not to be differentiated from 
those presented here. We cannot, -however, agree 
with him that these otherwise controlling decisions 
are predicated upon facts which fully square with 
those arising in this proceeding, for the creditor in 
each one of them, unlike the respondents here, was 
really under the necessity of going to the domicile 
of his debtor in New York for protection and col- 
lection of his claim. Thus the essential fact was 
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present which alone permitted the application of the 
principles referred to, and whatever was there said 
apparently supporting appellant’s position must be 
interpreted in the light of that circumstance. 

The Blackstone case involved the question of the 
right of the State of New York to impose a tax 
upon the transfer of an. ordinary indebtedness due 
from a citizen of that State to a non-resident, and 
also of a deposit made by such non-resident in the 
State. There is no discussion of the right with 
reference to the ordinary indebtedness, but the en- 
tire opinion is devoted to a consideration of the 
power to impdse a tax with respect to the deposit. 
This court had fully affirmed the right to impose a 
tax upon the transfer of a deposit made within the 
State upon the ground that it was the equivalent 
of actual money, and, therefore, clearly property 
within the State. It had affirmed in that particular 
proceeding the imposition of a tax upon that ground, 
and this was all that it was necessary to consider. 
The Supreme Court of the United States in the 
opinion delivered by Judge Holmes, however, 
deemed it wise to go beyond this ground and hold 
that a tax could be sustained even upon the theory 
that the deposit was an ordinary debt. But this 
holding was unequivocally based upon the conditions 
disclosed in that case, which were that the debtor 
resided within the State and that the creditor must 
come there and take advantage of the laws of the 
State for the purpose of enforcing his claim. Judge 
Holmes said: “ But it is plain that the transfer 
(of the deposit) does depend upon the law of New 
York, not theoretical speculation 
concerning the whereabouts of the debt, but because 
of the practical fact of its power over the person of 
the debtor. What gives the debt validity? 
Nothing but the fact that the law of the place 
where the debtor is will make him pay. It does not 
matter that the law would not need to be invoked in 
the particular case. Most of not commit 
crimes, yet we nevertheless are subject to the crim- 
inal law, and it affords one of the motives for our 
conduct. So, again, what enables any other than 
the very creditor in proper person to collect the 
debt? The law of the same place. To test it, sup- 
pose that New York should turn back the current 
of legislation and extend to debts the rule still ap- 
plied to slander that actio personalis moritur cum 
persona, and should provide that all debts hereafter 
contracted in New York and payable there should 
be extinguished by the death of either party. Leav- 
ing constitutional considerations to one side, it is 
plain that the right of the foreign creditor would be 
gone, 

“Power over the person of the debtor confers 
jurisdiction, we repeat. And this being so, we per- 
ceive no better reason for denying the right of New 
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York to impose a succession tax on debts owed by 
its citizens than upon tangible chattels found within 
the State at the time of the death. The maxim 
mobilia sequentur personam had no more truth in 
the one case than in the other. When logic and the 
policy of a State conflict with a fiction due to his- 
torical tradition, the fiction must give way.” 

In the Houdayer case, Judge Vann wrote in favor 
of the right to tax in the case of a deposit made in 
a New York bank by a non-resident somewhat along 
the same lines subsequently adopted by the Supreme 
Court of the United States in the Blackstone case, 
concluding that even if such deposit was to be re- 
garded as constituting an ordinary indebtedness a 
tax could be imposed for the reason, amongst others, 
that it was property “within the State, because the 
owner must come here to get it. It is subject to 
taxation because it is under the control of 
laws.” 

While we do not think that anything there said 
on the facts as presented conflicts with our present 
views, it is to be observed that three of the four 
judges who concurred with Judge Vann did so upon 
the ground that the claim was a deposit to be re- 
garded the same as money within the State and for 
that reason taxable here. The majority of the 
judges, therefore, concurring for taxation, did so 
upon the principle there distinctly enunciated, that 
a deposit was in the nature of money or tangible 
property within the State. 

In Matter of Clinch, the property which furnished 
the occasion for question in regard to taxation con- 
sisted of an interest in an estate. The person who 
held this interest was a non-resident of the country 
and the estate was being administered through pro- 
bate proceedings in the State of New York, where 
the 


our 


executor resided. It was held, under such cir- 
cumstances, that the interest of the non-resident was 
property within the State, but Judge Haight, writ- 
ing for the court, made it very clear that this deci- 
sion was based upon the circumstances there pre- 
sented, saying: “In Matter of Blackstone, 171 NJ 


Y. 682, we followed the decision in the Houdayer 





case, and again taxed the deposit of a non-residen 
in a New York trust company. That case was a 
pealed to the Supreme Court of the United State 
and our decision affirmed (Blackstone v. Miller, 18 
U. S. 189). The Supreme Court took the sam 
broad ground held by Judge Vann in this court (i 
Houdayer case). It said that the doctrine that th 


situs of personal property was the domicile of th 
owner was merely a fiction which must yield t 
facts; that it was the law of the place where th 
debtor resided which gave the debt validity an 
forced the debtor to pay, and that it was within the 
constitutional power of the State where the debtor 
resided to tax the obligation from him to a non- 
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resident. . . . Under the doctrine of the Black- 
stone case the interest of Robert Clinch in his 
father’s estate was subject to the inheritance tax 
imposed by the laws of this State.” 

In Matter of Hewitt, 181 N. Y. 547, and in Mat- 
ter of Daly, 182 N. Y. 524, also called to our at- 
tention, the court affirmed, without opinion, the ac- 
tion of the court below in imposing a tax, and in 
each of these cases the right to impose such tax 
was clearly sustained upon principles applicable to 
a deposit in bank. 

Therefore, in each of the cases above referred to, 
where something was said by the court which is re- 
garded by appellant as sustaining his views, the sig- 
nificant fact was present, outside of any others, that 
the party having a claim could not compel its satis- 
faction except by coming to the State of New York, 
where resided, in two cases, the debtor, and where, 
in the other case, was being administered the estate 
in which he had an interest, and such fact legiti- 
mately led to the conclusion that this State was in 
position to impose a tax. 

That, however, as we have already seen, is not the 
ease at bar, for here the courts-of New Jersey had 
just as complete jurisdiction of the insurance com- 
pany as did those of the State of New York, and 
if, as suggested by Judge Holmes, the State of New 
York had seen fit to “turn back the current of 
legislation and to extend to debts the rule still ap- 
plied to slander that actio personalis moritur cum 
persona, and should provide that all debts hereafter 
contracted in New York and payable there should 
be extinguished by the death of either party,’ the 
parties interested still would have been able to 
bring suit in New Jersey against their debtor, and 
there with full jurisdiction as upon personal service 
obtain a judgment which could have been satisfied 
out of property found within that State, and to 
which judgment, if it became necessary to bring an 
ancillary suit upon it in the State of New York, 
our courts would have been compelled to give due 
recognition as establishing within broad limitations 
the rights of the parties and the obligations of the 
debtor. 

It is, however, urged that provision for a suit 
upon the insurance policy in New Jersey is too ac- 
cidental and unimportant a fact to influence the 
determination of this case and distinguish it from 
the Blackstone and Houdayer and Clinch cases. This 
argument does not secure our assent. The policy 
throughout the different States of compelling an 
insurance company seeking to do business in one of 
them to submit to the jurisdiction of its courts by 
provision for a substituted service upon some per- 
son has been widespread, deliberate and very exact- 
ing. It was intended to obviate the possibility that 
an individual procuring insurance at the place of 


4 





his domicile should be compelled for enforcement of 
his contract to go to some distant forum and be- 
come subject to the embarrassments and burdens 
which might result therefrom. It was designed to 
give to the insured or his representatives or assigns 
full opportunity to enforce the contract of insurance 
at the place where it was accepted, and to give to 
the State wherein he resided just as complete juris- 
diction over the insurer as was possessed by the 
State wherein it was organized. We feel that we 
are entirely justified in the view that this class of 
legislation was distinctly intended to abrogate that 
very idea that the insured could only obtain redress 
by resorting to the laws of the State wherein the 
insurance company had its organization- and prin- 
cipal place of business, which is made the basis of 
taxation in the decisions cited. 

Our view that this case is distinguished by at 
least one controlling fact from the Blackstone and 
other cases which we have reviewed, and that re- 
spondents’ claim, tested by the ordinary and essen- 
tial attributes incident to ownership of such a 
chose in action, is to be regarded as property within 
the State of New Jersey rather than the State of 
New York, is confirmed by the quite pertinent 
authority of New England Mutual Life Insurance 
Company v. Woodworth, 111 U. 8. 138, and Sulz v. 
Mutual Reserve Fund Life Association, 145 N. Y. 
563. 

In the first case the insurance company being a 
corporation organized under the laws of, and having 
its principal place of business in, the State of Massa- 
chusetts, issued a policy of insurance to one Ann E, 
Woodworth as assured, by which it agreed to pay 
$5.000 to her, her executors, administrators or as- 
signs, after presentation of proof of loss, for the 
benefit of her husband if he should survive her, The 
proofs of death were to be furnished and the insur- 
ance was made payable at the Boston office. Mrs. 
Woodworth died in New York, but her husband after 
her death resided in Illinois, having in. his posses- 
sion there the policy. The laws of Illinois provided, 
as a condition of its doing business in that State, 
that process might be served upon the company by 
delivering a copy to a specified person as attorney. 
It did not appear that the company was required 
to or did keep assets in that State. It was held, 
under these circumstances, less strong in respect to 
the domicile of the assured than those existing in 
this case in behalf of the respondents, that the claim 
upon the policy constituted personal property in the 
State of Illinois so as to furnish a basis for letters 
of administration in that jurisdiction. Mr. Justice 
Blatchford, in writing in behalf of the court, after 
reference to the law providing for a substituted 
service in Illinois upon the company, said: “In 
view of this legislation and the policy embodied in 
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it, when this corporation, not organized under the 
laws of Illinois, has, by virtue of those laws, a 
place of business in Illinois and a general agent 
there, and a resident attorney there for the service 
of process, and can be compelled to pay its debts 
there by judicial process, and has issued a policy 
_ payable, on death, to an administrator, the corpora- 
tion must be regarded as having a domicile there, 
in the sense of the rule that the debt on the policy 
is assets at its domicile, so as to uphold the grant 
of letters of administration there. . . . The 
general rule is that simple contract debts, such as a 
policy of insurance not under seal, are, for the pur- 
pose of founding administration, assets where the 
debtor resides, without regard to the place where the 
policy is found, as this court has recently affirmed 
in Wyman vy. Halstead, 109 U. S. 654. But the rea- 
son why the State which charters a corporation is 
its domicile in reference to debts which it owes is 
because there only can it be sued or found for the 
service of process. This is now changed in cases 
like the present; and in the courts of the United 
States it is held that a corporation of one State 
doing business in another is suable in the courts of 
the United States established in the latter State, if 
the laws of that State so provide, and in the manner 
provided by those laws.” 

The learned judge also discussed somewhat and 
overruled objections akin to those urged by the ap- 
pellant in this case, that proceedings could be in- 
stituted in the State where the company was organ- 
ized and other jurisdictions, saying: “It is argued 
for the plaintiff in error that administration could 
have been taken out in Michigan on the policy, on 
the view that that was the domicile of the assured, 
and that it could have been taken out in Massachu- 
setts, without regard to the location of the policy at 
the time of the death of Mrs. Woodworth, and with- 
out regard to the fact that she died in another 
jurisdiction. 
ing out letters in Massachusetts has equal force 
when applied to a State where the debtor does busi- 
ness under the laws of that State, and can be sued 
as fully as in Massachusetts, and is sure to be 
If the de- 
fendant is to be sued in Illinois, administration 
must be taken out there; and administration in 
Massachusetts or in Michigan would not suffice as a 
basis for a suit in Illinois. 


The reason ‘assigned for tak- 


found so as to be served with process. 


The consent and capac- 
ity to be sued in Illinois still require, if an adminis- 
trator is to be the plaintiff, that letters should be 
issued in Illinois; and by the terms of the policy on 
the death of the assured the suit must be by her 
executor or administrator. So it results that the 
question in this case must be decided on the same 
principles as if Illinois were the only State in which 
suit could be brought, and, therefore, the State in 





which letters of administration must be taken out 
for the purpose of a suit.” 

Bearing in mind that in this case an administrator 
has been appointed in the State of New Jersey, and, 
so far as appears, not in this State, and that such 
New Jersey administrator has actually collected the 
proceeds of the policy, the Sulz case is very perti- 
nent. In that case the court, after referring to the 
decision in the Woodworth case just quoted from, 
says: “Within the above case in the Federal Court 
the person of the debtor in this case was within the 
State of Washington, and the debt could be collected 
there as well as here. It is a case, therefore, of a 
concurrent jurisdiction, so far as the general facts 
go and in such case the situs of the policy, the 
death of the insured in Washington and the issuing 
of letters of administration in that State and the 
prior commencement of the Washington action are 
material facts. In this case we do not assert that 
the courts of this State might not have had juris- 
diction to entertain this action, even though the 
policy were in the State of Washington, provided 
the courts of that State had not appointed an ad- 
ministrator, and the administrator thus appointed 
had not commenced an action on the policy prior to 
the action in this State. But in the case 
of administrators duly appointed in each State, 
when the foreign administrator first duly commences 
an action by the service of process upon an agent of 
the company to recover on the policy, and the policy 
is found in the foreign State at the death of the as- 
sured in that State, we think the courts of the for- 
eign State have obtained jurisdiction, and, there- 
fore, could give full and complete discharge to the 
company if it paid upon a judgment obtained in 
such action, and we ought not to permit a second 
action in the courts of this State upon the same 
policy. In such a case as this we think that the 
principle of comity between the States calls for the 
refusal on the part of the courts of this State to 
entertain jurisdiction.” 

This case, therefore, distinctly holds that while, 
under such circumstances as are presented, our 
courts might entertain jurisdiction of a suit if there 
commenced first, they have not that sole and exclu- 
sive jurisdiction for enforcement of the contract 
which would compel the creditor to come to them 
and thus afford that basis for taxation which is 
relied upon by the appellant. 

In conclusion we might say that we are unable to 
contemplate with a confidence born of great optim- 
ism the results which would follow from the adop- 
tion and enforcement of the doctrine urged by ap- 
pellant. 


If the contract in this case is subject to 
the imposition of a transfer tax, then any contract 
of insurance issued to a non-resident, passing to and 
held by his non-resident representatives or assigns, 
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and being administered and enforcible in a foreign 
jurisdiction, whether in the State of Texas or Cali- 
fornia, or the countries of Germany, France or 
Africa, would afford the basis of taxation in this 
State, provided only the policy was issued by a New 
York corporation and access could be obtained by the 
tax collector to its proceeds. No distance of domi- 
cile of the assured and his transferees or beneficiar- 
ies, and no completeness of foreign jurisdiction over 
administration and enforcement, and no lack of 
anticipation of such a result upon the part of the 
assured, would be a bar to the attempted application 
of the taxing power. It requires no great imagina- 
tive processes to picture the limits and the disap- 
proval and friction to which this theory would lead 
if logically carried to its full length. 

It was undoubtedly the intent of the Legislature 
that the statute under consideration should be liber- 
ally construed to the end of taxing the transfer of 
all property which fairly and reasonably could be 
regarded as subject to the same, and this court has 
unequivocally placed itself upon record in favor of 
construing the statute in the light of such intent. 
But the proposition now propounded, if adopted, 
would lead far beyond any point which has thus far 
been reached, and we do not believe that it would 
be wise or practicable to adopt it. We can scarcely 
believe that the various States and countries which 
have so carefully and positively protected their citi- 
zens holding policies of insurance issued by foreign 
corporations from the burden and annoyance of being 
compelled to go to distant forums for the purpose 
of enforcing their contracts would permit them to 
be subjected to a species of taxation based upon an 
assumed necessity for resort to foreign courts which 
has thus been obviated. We believe that if the policy 
being urged upon us were adopted the great business 
of insurance now being conducted by corporations 
chartered and under the protection of the State of 
New York would be subjected to new and unex- 
pected embarrassment. 

For these reasons the order appealed from should 
be affirmed, with costs. 

CULLEN, Ch. J., Gray, HAIGHT, VANN, WERNER 
and WILLARD BARTLETT, JJ., concur. 

Order affirmed. 4 





Making and taking of more than 2 per cent. inter- 
est a month for the loan or forbearance of money a 
crime is held, in Re Berger (Mo.), 3 L. R. A. (N. 
S.) 530, not to be beyond the legitimate powers of 


the legislature. 


The validity of a statute forbidding brokers to traf- 
fic in tickets of railroad companies is sustained in 
Ex parte O’Neill (Wash.), 3 L. R. A. ¢N. S.) 558. 
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Eviza Tyson, respondent, v. Josepx H. BAULAND 
CoMPANY, appellant. 





Appeal; by permission, from a judgment of the 
Appellate Division of the Second Department affirm- 
ing a judgment recovered at Trial Term on the ver- 
dict of a jury. 

John L. Wilkie, for appellant; I. R. Oeland, for 
respondent. 

CULLEN, Ch. J.—This action was brought against 
the appellant and a special police officer, Thomas 
O'Reilly, for damages for false imprisonment. The 
appellant conducted a large department store or shop 
in the city of Brooklyn. In August, 1898, a Mrs. 
Margaret Gillin, a customer at the store, while ex- 
amining goods exposed for sale, left her satchel, 
containing the sum of $25 in-money with other arti- 
cles, on a counter or table in the shop. While her 
attention was diverted from her satchel it was car- 
ried off. After stating her loss she was told by a 
clerk of appellant to go to the entrance of the store 
and to watch there for any one taking the satchel 
out. This she did, and observed the plaintiff with 
the satchel apparently seeking to leave the store. 
She demanded the satchel, which was surrendered 
to her, opened it and found her money was gone. 
She called the attention of a floorwalker of the de- 
fendant to the fact, and he brought the defendant 
O'Reilly, a spevial policeman, to the scene. Mrs. 
Gillin told the policeman of her loss, and upon such 
complaint being made, according to the plaintiff’s 
testimony, the following colloquy took place be- 
tween her and the police officer: “He came run- 
ning over very excitedly and grabbed me by the left 
arm, and asked me if I had that satchel, and I said, 
‘Yes, sir, I had the satchel.’ And he said, ‘ Well, 
where is the money? I said, ‘ Officer, I know noth- 
ing of the money whatever. A lady on the balcony - 
asked me if I would be kind enough to hand this 
satchel to this woman.’ And he said, ‘Oh, come 
off, come off; who was the other woman?’ I said, 
‘ Officer, I never saw her face before, as God is my 
judge.’ ‘Well,’ he said, ‘well, tell me who she is, 
and where the money is and I will let you go.’ And 
I said, ‘ Officer, don’t you dare insult me like this. 
You investigate this case and you will find I am 
telling the truth. I am a _ respectable married 
woman and the mother of children and would not 
be guilty of a thing like this.’ He said, ‘ Well, then, 
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you have to go to the station house; step outside.’ 
I said I was a respectable married woman and lived 
at No. 1854a Pacific street. He wouldn’t listen to 
me, he shut me up. I did not tell him my name 
when I was speaking to him; he wouldn’t listen.” 
Thereupon the plaintiff was arrested, taken to the 
station house, detained to next day, when, on ex- 
amination before the magistrate, she was committed 
to await the action of the grand jury. No bill 
against her was found by the grand jury. There- 
after this action was instituted. The case was sub- 
mitted to the jury, which found a verdict for the 
plaintiff, and the judgment on that verdict has been 


unanimously affirmed by the Appellate Division, 


though it allowed an appeal to this court. 

Since the affirmance of the Appellate Division was 
unanimous we are precluded from reviewing the mo- 
tion for a non-suit made at the close of the case, 
and we find no exception in the record sufficient to 
raise the question whether, on the state of facts as 
testified ‘to by the plaintiff herself, there was not 
reasonable cause for believing the plaintiff to have 
committed the felony which appears on the trial 
cohcededly to have been committed. Though the 
plaintiff was, in fact, innocent, still, if the cireum- 
stance was such as would have justified a careful 
and prudent person acting circumspectly in believ- 
ing that the plaintiff was guilty of the offense, then 
there was reasonable cause and the arrest was justi- 
fied. (Code Crim. Proc., sec. 177, subdiv. 3.) The 
complaint in this action appears to have been framed 
in the double aspect of an action for false imprison- 
ment and malicious prosecution charged in a single 
count. On a previous appeal from a judgment re- 
covered by the plaintiff the learned Appellate Divi- 
sion held that “the proof wholly failed to estabish 
want of probable cause. The possession of the stolen 
property by the respondent, notwithstanding her ex- 
planation, being sufficient to support a conviction, 
it cannot be said that it was insufficient to warrant 
a prosecution. So far, therefore, as the verdict may 
have been based on the claim of malicious prosecu- 
tion, it must be regarded as without warrant of law, 
and the judgment must be reversed, if for no other 
reason than because it may be founded on this un- 
proven claim.” Tyson v. Bauland Co., 68 App. Div. 
310. With this view we are inclined to concur, but 
we are at a loss to perceive why it was not equally 
fatal to the action for false imprisonment, for the 
legality of the arrest and the right to prosecute 
depended on exactly the same thing, to wit, the 
existence of reasonable or probable cause, and that, 
where the facts are conceded, is a question by law. 
But, as already said, we do not find any exception 
cognizable in this court to fairly raise the question. 

This brings us to the further question of the lia- 
bility of the appellant for the arrest by O’Reilly. 





He was appointed by the police board a special 
patrolman under the provisions of section 308 of the 
Greater New York charter, which authorizes the 
appointment of such officers to do special duty at 
any place in the city of New York upon the persons 
or corporations by whom the application is made, 
paying in advance such patrolman’s salary, and as 
such the officers are “subject to the orders of the 
chief of police and shall obey the rules and regula- 
tions of- the police department and conform to its 
general discipline and such special regulations as 
shall be made, and shall during the term of their 
holding appointment possess all the powers and dis- 
charge all the duties of the police force applicable 
to regular patrolmen, and may be at any time 
removed by the police board.” The application for 
O’Reilly’s appointment was made by the appellant 
and by it he was paid his salary. The defendant 
admitted in its answer that such application was 
made in order “to protect itself and its patrons 
from thieving, keep the peace on its premises and 
prevent mischief and disorder on the part of intoxi- 
eated or disorderly persons.” It expressly denied, 
however, that it authorized the plaintiff’s arrest, 
and alleged that the arrest was made solely on the 
authority of O’Reilly as a police officer. We have 
recently, in the case of Sharp v. Erie R. R., 184 
N. Y. 100, had occasion to examine the liability of 
a railroad company for the acts of a deputy sheriff 
in the employ of the company for the protection of 
its property, and it there said by Judge 
O'BRIEN that the railroad company employing a ser- 
vant who happens to be a public officer acquire no 
immunity by such employment. There the act done 
by the employee was in the protection of the em- 
ployer’s property, the boy assaulted having been 
stealing a ride, and it was held to be a question of 
fact for the jury to determine whether the servant 
acted within the scope of his employment or in the 
capacity of a public officer. Here, however, the act 
was done by the policeman not in the protection of 
his master’s property, not in the discharge of the 
master’s duty to maintain peace and order on the 
premises, but solely on the personal complaint of 
Mrs, Gillin, whose property had been stolen. Neither 
the defendant nor any of its employees instigated 
the arrest or seem to have taken any part in it, 
except that when the altercation occurred between 
Mrs. Gillin and the plaintiff as to the theft the 
floorwalker called the police officer to the scene. 
The appellant owed Mrs, Gillin no duty as to the 
matter. The case is not at all similar to that of 
Bunnell v. Stern, 122 N. Y. 541. There the customer 
was invited to lay off the cloak which she was wear- 
ing while trying on a new garment. She put it on 
a counter, the only place provided for the purpose, 
from which it was stolen. It was held that the de- 
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fendant was bound to use some care for the prop- 
erty necessarily laid aside by their implied invita- 
tion in order to attend to the business in hand. In 
the present case there was no invitation, express or 
implied, for the defendant to lay aside her satchel. 
The case was substantially the same as if money had 
been purloined from her pocket. Doubtless the 
keeper of a store or shop owes some duty to the 
customers who frequent it. He is bound to main- 
tain order and probably eject therefrom persons 
whose conduct and demeanor is such as to threaten 
the security of the persons or property of his cus- 
tomers. His responsibility is not, however, as great 
as that of a conimon carrier or an innkeeper. Even 
as to the former it has been held that there is no 
such privity between a railroad company and a pas- 
senger as would make it liable for the wrongful act 
of one passenger on another. Putnam v. Broadway 
& Seventh Ave. R. R., 55 N. Y. 108. It was there 
said that while the company has the power of refus- 
ing to receive or accept any person who is drunk, 
disorderly, riotous or so demeans himself as to en- 
danger the safety or interfere with the comfort or 
convenience of the passengers, and may eject from 
the cars anyone so offending, it is not liable for 
wanton assault committed by one passenger upon 
another where there is nothing in the conduct or the 
appearance of the offender to warrant the conductor 
in anticipating danger from him. So, also, a com- 
pany is not liable for the theft of an overcoat taken 
from the seat of a passenger or for other property 
retained in his possession while traveling. Tower v. 
Utica & Schenectady R. R., 7 Hill, 47. This, of 
course, in the absence of negligence on the part of 
the company. Therefore the appellant was in no 
way liable for the theft of Mrs. Gillin’s property. 
It is urged by the learned counsel for the respond- 
ent that however this may be, the appellant as- 
sumed to protect the persons and property of its 
customers, and has so admitted in its answer. But 
in what manner did it seek to protect its custom- 
ers? Not by assuming to arrest by its servants or 
employees any offender, but by obtaining the con- 
stant presence on the premises of a policeman, a 
public officer, both empowered and enjoined by law 
to arrest offenders, and for that purpose paying his 
salary. In. his conduct in matters not relating to 
duties and obligations or property of the appellant 


he is not to be considered as acting as its servant, 


but as an officer of the law. The learned trial judge 
seems to have been of this opinion, for in response 
to a request by the appellant he expressly charged 
that the acts of O’Reilly in connection with the ar- 
rest of the plaintiff were performed in his capacity 
as a police officer of the city of New York. But a 
further request to charge that for such act the ap- 
pellant was not liable he refused, to which refusal 








the defendant duly excepted. This exception pre- 
sents a question of law which is before us for review. 
In our opinion the refusal of the learned trial judge 
to charge this request was manifest error. The 
appellant was liable only for acts committed by 
O’Reilly as its employee, not in his conduct as a 
police officer. If it be assumed that under the evi- 
dence the jury might have found that O’Reilly acted 
as the employee of the appellant, that would not 
cure the error of the court in refusing the appel- 
lant’s request to charge. The jury, to say the least, 
might have found that O’Reilly, in making the ar- 
rest of the plaintiff, acted as a police officer; and 
the appellant was entitled in such event to the 
specific charge that for his act as a police officer it 
was not liable. 

The judgment appealed from should be reversed 
and a new trial granted, costs to abide the event. 

HAIGHT, VANN, WERNER and Hiscock, JJ., con- 
eur; WILLARD BARTLETT, J., not sitting; Gray, J., 
absent. 

Judgment reserved, ete. 
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Is the California School Statute Unconsti- 
tutional? 

The article by a Bloomington, IIll., correspondent 
in your issue of December 22d, inst., entitled “A 
Treaty is the Law of the Land,” is not conclusive 
for the reason that a treaty might be negotiated 
with a foreign power, which might grant some priv- 
ileges to the foreign power, which a true construc- 
tion of the Constitution of the United States could 
not warrant the makers of the treaty in including 
as a provision of the treaty. . 

Take the public school issue in California for 
example. 

When California, some years ago, enacted a State 
law providing separate schools for the children of 
parents of Indian descent; and the children of parents 
of Mongolian descent—these children to be provided 
for by the State, separate from the schooling given 
the children of parents of Caucasian descent—it is 
only fair to presume that the majority of the people 
of California, for reasons deemed by them good and 
sufficient, desired the enactment of the law that the 
representatives of the people of California in Legis- 
lature assembled, passed the bill by a constitutional 
majority in the House and by a constitutional ma- 
jority in the Senate; and that the people’s represen- 
tatives did not do this. until the bill had been recom- 
mended for passage by the judiciary committees of 
both the House and the Senate, and that when the 
bill went to the Governor of California for his ap- 
proval and signature, that the Governor did not give 
the bill his legal sanction until he had consulted 
with the Attorney-General of California. 
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The presumption of law is that the said State 
law of California, having received the sanction of 
the people, the Legislature, the Attorney-General 
and the Governor, is regular, valid and constitutional 
as it respects both the people of California and the 
other people of the United States. 

Article IX of the articles in addition to, and 
amendment of, the Constitution of the United States, 
declares: 

“The enumeration in the Constitution of certain 
rights shall not be construed to deny or disparage 
others retained by the people,” and article X of said 
amendment declares: “The powers not delegated 
to the United States by the Constitution, nor pro- 
hibited by it to the States, are reserved to the 
States respectively or to the people.” 

These two amendments to the Constitution, and 
the eight amendments enumerated before them, 
were all adopted in 1791, only four years after the 
constitutional convention adopted the original Con- 
stitution, which adoption was in 1787, and the rati- 
fication of the Constitution by the original thirteen 
States taking place during the period 1787-1790. 

So that a very short time after the original docu- 
ment became the organic law of the land, the ten 
amendments in the nature of the American Bill of 
Rights also became organic law. 

The point I desire to lay stress on is that sec- 
tion 2 of article VI of the Constitution must be 
construed in the light of the rest of the instrument, 
and of all the fifteen amendments. 

The full text of the said section 2 is as follows: 

“This Constitution and the laws of the United 
States which shall be made in pursuance thereof, 
and all treaties made or which shall be made, under 
the authority of the United States, shall be the su- 
preme law of the land and the judges in every State 
shall be bound thereby, anything in the Constitution 
or laws of any State to the contrary notwithstand- 
ing.” 

The words in the section “under the authority of 
the United States,” certainly refer to the substance 
of the treaty, as much as to the form of entering 
into the treaty. 

The second subdivision of section 2 of article II 
of the Constitution provides as to the formality of 
entering into treaties, speaking of executive power 
and the duties of the President; the language as to 
treaties is in these words: “He shall have power, 
by and with the advice and consent of the Senate, 
to make treaties, provided two-thirds of the Sena- 
tors present concur.” 

Section 1 of article XIV of the amendments to 
the Constitution declares: “ All persons born or 
naturalized in the United States and subject to the 
jurisdiction thereof, are citizens of the United 
No 


States and of the State wherein they reside. 





State shall make or enforce any law which shall 
abridge the privileges or immunities of citizens of 
the United States.” 

Does the Constitution, as it exists at present, 
with its fifteen amendments, in any part thereof 
vest supervision of local and State systems of edu- 
cation in the government of the United States, or do 
local and State systems of education fall under 
Amendment X as one of the powers not delegated to 
the United States by the Constitution, nor prohib- 
ited by it to the States, and therefore reserved to 
the States respectively or to the people? 

If municipalities and States have reserved to 
them, by and under the Constitution, the power to 
regulate their own school affairs, then it means that 
the people of South Carolina can provide separate 
schools for the blacks; and that the people of Cali- 
fornia can provide separate schools for children of 
Mongolian descent. 

The President, by and with the advice and con- 
sent of the Senate, has power.to make a treaty with 
a foreign power, provided two-thirds of the Sena- 
tors present concur—so much as to the agency em- 
ployed by the people of the United States, under the 
Constitution—but as to substance of the treaty, it 
must in its scope be “under the authority of the 
United States.” In other words, a treaty to be 
valid, to be law—to be a supreme law of the land, 
must be negotiated by the power declared in the 
Constitution—the President and the Senate, and in 
addition to that the treaty may only embody ‘such 
provisions and agreements as the President and the 
Senate have a right to bind the several States of the 
United States In other words, the 
treaty must be constitutional, both in the matter of 
its making, and constitutional as to the scope of the 
matters included in the treaty. 

The moment the President and Senate include in 
a treaty with a foreign power matters that were 
and are reserved to the States and the people, that 
moment the President and the Senate exercise uncon- 
stitutional power; and the treaty they negotiate 
is unconstitutional, and Congress may ignore it by 
legislation, or the Supreme Court of the United 
States declare it void—J. F. Glover, in Chicago 
Legal News. 


to observe. 
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International Collections. 
ADDRESS DELIVERED BEFORE THE COMMERCIAL LAW 
Leacue sy Hon. W. L. PENFIELD, SOLICITOR 
FOR THE DEPARTMENT OF STATE. 


It is only in the barbarous or semi-barbarous 
states where courts worthy of the name do not exist 
that the foreigner may, in the first instance, appeal 
to his own government to aid him in obtaining 
justice. 
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Every civilized state administers by its own 
courts its own system of law. Both are voluntarily 
accepted by the foreigner who resides within its 
jurisdiction. Hence the genera] rule that both for 
the collection of claims and the redress of griev- 
ances, of a private nature, recourse can only be had 
to the courts. The rule proceeds from that necessary 
principle of international 
states. 


law—the equality of 
But as shown between a citizen or subject 
of one state and the government of another, within 
whose jurisdiction the debt or wrong originated, 
there are two established exceptions to the rule, in 
case the laws of the foreign jurisdiction afford him 
only illusory remedies, or, in case substantial reme- 
dies are afforded and have been by him tried and 
exhausted, resulting in a plain, a palpable, a final 
denial of justice, he may rightfully appeal to his 
own government to secure redress. 

It follows that in the -ordinary collection of 
claims of creditors against individual debtors in a 
foreign land, the Department of State has no proper 
part beyond the use of its good offices when this 
may be necessary to secure a prompt and fair trial 
before the local courts. 

There are two classes of claims against civilized 
states in which the aid of the government may be 
properly sought in the first instance. If a govern- 
ment itself has committed, authorized or sanctioned 
the commission of a wrong, in the nature of a tort, 
upon the personal or property rights of a foreigner, 
the latter may at once appeal to his government for 
redress. The principle upon which his government 
acts was thus announced in a report of the Senate 
committee on foreign relations in 1818, in the case 
of Richard W. Meade, who had been wrongfully’ im- 
prisoned by the government of Spain: 

“Tt is due to the dignity of the United States to 
adopt, as a fundamental rule of its policy, the prin- 
ciple that one of its citizens, to whatever region of 
the earth his lawful business may carry him, and 
who demeans himself as becomes his character, is 
entitled to the protection of his government; and 
that whatever international injury may be done him 
should be retaliated by the employment, if necessary, 
of the whole force of the nation.” 

There is another class of claims, styled contrac- 
tual, which, more than any others, have taxed the 
ingenuity of statesmen. No accepted principle, no 
certain criterion for determining what action, if any, 
the government of the creditors should take with 
the debtor state is afforded in these cases either by 
international law or by the usages of states. 

There are two classes of contractual claims—one, 
where a party has voluntarily purchased the bonds 
or other national obligations of a foreign govern- 
ment; the other, where a party has entered into a 
contract with or taken a concession from a foreign 





government, on the faith of which he has invested 
his capital and used it in improving the navigation 
or developing the resources of the country; and 
where finally the government has, with evident bad 
faith, repudiated the contract and deprived him of 
the legitimate fruits of his enterprise. It may 
amount, in effect, to the confiscation of his invest- 
ment, and yet the wrong may consist in a simple 
breach of contract by the government, preventing 
him from enjoying the fruits of full performance; 
as, for example, where a government has granted a 
concession or a mining title, with a stipulation ex- 
empting the product of the mine from the payment 
of export duties or other taxes, beyond a certain per 
cent. of its valuation and the concessionary or gran- 
tee, relying on the contract, has expended large sums 
of money in developing the property; and thereupon 
the government annuls the contract, imposes taxes 
or duties of a confiscatory nature on the output of 
the mine and prohibits its transportation, closes its 
ports or refuses clearance papers for the shipment, 
until the taxes or duties are paid. 

In such cases, the injured foreigner may at once 
properly appeal to his own government for protec- 
tion; and while it has sometimes been denied, in 
numerous cases it has been granted by the United 
States and other governments, depending on the 
circumstances of the given case. 

No better definition of justice has been given than 
that which was expressed by Justinian and Black- 
stone as rendering to every man his due. On prin- 
ciples of justice, a claim for the payment of an ad- 
mitted national obligation, or for indemnity for dam- 
ages caused by the simple breach of a contract, or 
for the arbitrary seizure and confiscation of private 
property by executive action, is equally sacred. 

But are the equities really equal in each of these 
cases? Considered in the abstract, each such claim- 
ant has an equal right to his due. 
tort 
there is a two-fold legal wrong. There is a violation 
of the principle of international law that within the 
jurisdiction of every civilized state every man, be he 
citizen or alien, is entitled to the protection of his 
person and property by the law which has been vio- 
lated by the government itself committing the wrong; 
by itself breaking at once the municipal law and the 
law of nations. 


But in cases of 


committed or sanctioned by a _ government, 


In purchasing the bonds or other public securities 
of a government, the investor buys with full notice 
and assumption of all risks—of the character of the 
government, of its financial condition, of its recog- 
nized right as a sovereign to adapt its policy to the 
necessities of the state—to postpone payment to a 
better day, or, if need be, to scale down and adjust 
its obligation to its peculiar ability to pay—to 


maintain its civil list and its own existence. 
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Whether it will do so or not, whether it is wise or 
not, is @ question of policy with which no other 
government may, ordinarily, properly interfere; and 
least of all can the investor, with eyes wide open, 
purchase these risks and expect his own government 
to make his venture good. Otherwise the govern- 
ment would become in effect the underwriter and 
guarantor of all the securities which its citizens 
hold against foreign governments. 

A contract made by a private party with a for- 
eign government for the improvement of its har- 
bors or the development of its mineral, agricultural 
or other natural resources, rests on a somewhat 
different footing from its bonds purchased in the 
open market with full notice and assumption of all 
risks. A quite different question to this is pre- 
sented where a government enters into a contract 
with a foreigner on the faith of which he makes 
large investment of capital and the government 
thereupon proceeds deliberately and flagrantly to 
break or repudiate the contract and appropriate or 
destroy the fruits of the industry or improvement 
created by the capital invested under the contract. 
Legal obstacles and delicate questions arise in the 
collection through the diplomatic channels of inter- 
national claims of this character. Yet claims of 
this nature are constantly arising in favor of citi- 
zens of the United States against other governments ; 
and notwithstanding serious discouragements attend- 
ing their enforcement, their collection has not in- 
frequently been aided or procured through diplo- 
‘matic channels, on their proper presentation to the 
Department of State. 

The claims which may be collected through the 
agency of the government may then be summarized 
as follows: 

1. Claims of every description arising in barbar- 
ous and semi-barbarous states. 

2. Claims for wrongs in the nature of torts com- 
mitted, authorized or sanctioned by the superior 
civil, military or naval authorities of a government. 

3. Claims for final denials of justice by judicial 
or administrative tribunals, or where only illusory 
legal remedies are afforded. These are primarily 
private claims for which the government has become 
responsible on account of the final denial of justice 
by its proper authorities, or for want of other real 
remedies. 

4. Claims against a government for damages and 
losses occasioned by its own breaches of private con- 
tract. In these cases complete relief is sometimes, 
and effective assistance may be generally, secured, 
on proper presentation of the case to the Depart- 
ment of State. 

5. Even in the collection of national securities the 
department may sometimes, but guardedly, and 





the claimant. In some instances governments have 
intervened to compel their payment. 

The procedure in all cases of international col- 
lections is, first, diplomatic, and the resources of 
diplomacy failing, recourse may be had either to 
mediation, to arbitration, or coercion. In such cases 
mediation is rarely, if ever, resorted to, and it is not 
too much to say that to-day the civilized world 
views with increasing disfavor the resort to force, 
save in three cases: 

1. Where the vital interests of a state are con- 
cerned; where its independence or territorial integ- 
rity is threatened or assailed. 

2. Where force is necessary to compel a barbarous 
or semi-barbarous state to do justice. 

3. Where a difference arises between civilized 
states which cannot be settled by diplomacy and 
which one or the other refuses to submit to impar- 
tial arbitration. To compel such submission force 
is justifiable, if ever. 

The procedure of _ international arbitration 
answers in simplicity to the spirit which vitalizes 
the law of nations, which binds them together in one 
commonwealth and which begins and ends in the 
purest equity. The trial of an international law- 
suit for the collection of any other controversy re- 
solves itself into the few essential elements of any 
judicial trial. 

The claimant, however, loses control of his case 
from the moment the government espouses and 
makes it its own. While the action is in effect 
prosecuted in behalf of the claimant, his relation to 
the case is similar to that of a prosecuting witness 
in the criminal court. It is the case of the gov- 
ernment, it is prosecuted by the government against 
another government, under the law of nations; it is 
prosecuted and argued to the tribunal by the agent 
of the complaining government. The claimant’s pri- 
vate counsel may be permitted to assist in the 
preparation and even in the argument of the case— 
as a matter of grace, but not as a matter of right. 

Some cases of an exceptional nature, and again 
those cases where the amount involved is not suffi- 
cient to warrant the expense of sending and trying 
them before The Hague Tribunal will be tried before 
special tribunals created ad hoc. But the generality 
of cases will be tried before The Hague Tribunal 
provided by the convention of July 29, 1899. The 
main outlines of the procedure are the same both 
before The Hague and before special tribunals. The 
issues to be decided are stated in the protocol made 
between the litigating states. The evidence is pre- 
pared and submitted in the form of diplomatic cor- 
respondence, affidavits and other documents. These, 
together with the briefs or written statements of 
law and fact by opposing counsel, are submitted to 


within narrow limits, use good offices in:behalf of the tribunal; the case is set down for oral argu- 
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ment; the arbitrators hear, deliberate and_ finally 
decide. The award is finally executed. The United 
States government has been a party to nearly or 
quite seventy arbitrations. So far as I know, in 
only two of those cases has either government re- 
fused to abide by the award; in one case on the 
ground of fraud discovered after the arbitration, 
and in the other case where both governments de- 
clined to acquiesce in the decision. 

These solitary exceptions serve but to accentuate 
the fact of the binding character of the decisions of 
international tribunals of arbitration; to accentuate 
the fact of the definitive triumph of reason over 
brute force. Nor is it too much to expect this com- 
plete obedience by nations to the system of law: 
which is the most illumined expression of the con- 
science of humanity. Applied to the government 
of states in their relations with one another it finds 
its ultimate sanction in the conscience of the race 
and is sustained and reinforced by the pervasive in- 
fluence of public opinion. Hence there is no neces- 
sity of war to enforce the judgments of interna- 
tional tribunals of arbitration. Moreover, the habit 
of respect for and obedience to law is strong among 
all people in proportion to the growth and power 
of their civilization. No higher tribute could be 
paid to the civilization of China than that implied 
in its conception of violence as being essentially 
vulgar. The utmost height to which the mind of 
the western civilization has attained is in the con- 
ception that the resort to violence, except for pur- 
poses of defense, is infinitely wrong. 

In time, the two civilizations converge and meet 
at their summits proposition that 
loody controversies between states, as between indi- 
viduals, belong to barbarous ages. 


in the -single 
The comparative 
development of the law of nations in any age is 
measured by the contemporary development of the 
conscience of the 
its 


race. Its study by scholars and 
over the world 
have gradually developed a higher and wider con- 
ception and regard for the duties of states to one 
another. It has induced a growing habit of respect 
for obedience to its precepts; and while it is true 
that neither municipal nor international law do yet 
completely restrain the passions of men or of na- 
tions from violent outbreaks, 


statesmen and administration 


the fact remains that 
we find among all civilized peoples an increasing 
indisposition to violence among nations and among 
individuals. We find, too, the civilizing, uplifting 
influence of the of extended as to 
embrace hundreds of millions of human beings not 
until recently recognized as within its pale. 


law nations so 
For, 
not until the last quarter of the nineteenth century 
were Turkey and the independent states which have 
been erected out of her dominions and China, and 


Japan, and Persia and Spain, admitted as members 








of the commonwealth of nations and entitled to the 
protection of its law. By the action of the Berlin 
Conference of 1878 and of The Hague Conference of 
1899, they have been brought within its sway and 
‘may claim its protection. The number of states, 
now embraced within the pale of international law; 
the number to which the United States government 
accredits diplomatic representatives;’ the number 
who have been invited to send delegates to the sec- 
ond Hague Conference is forty-six. The peoples of 
these states, including their colonies and dependen- 
cies, embrace nearly the entire population of the 
world., The empire of international law extends . 
over nearly the entire globe—lands and seas; it cov- 
ers all of the western and practically ‘all of the 
eastern hemispheres, except Afghanistan, Abyssinia 
and Morocco. 

The law which unites these co-equal independen 
nations together one Commonwealth finds its 
sources in the conception of absolute equity; finds its 
application to states as its subjects. Lofty in its 
point of view, world-wide in its comprehension, 
equitable in its operation, it reflects its benign in- 
fluence on all peoples and on all subordinate sys- 
tems of jurisprudence. 


in 


“ Hither, as to their fountain, other stars 
Repair, and in their golden urns draw light.” 


We should, therefore, expect that the states sub 
ject to it would look to it for guidance in the con- 
duct of their relations with one another; that they 
would more and more respect the duties and obliga- 
tions which it imposes on them; that they would 
abide by the judgments of its tribunals and that 
they would view with increasing favor the resort to 
the forum which it has provided for the settlement 
of their controversies. 


o: —— 


Leqal Rotes. 

A very remarkable determination as to what con- 
stitutes a libelous publication is contained in the 
case of Martin v. Picayune, decided by the Supreme 
Court of Louisiana (40 So. Rep. 376). The plain- 
tiff was a physician of high standing in his profes- 
tion and a member of a medical society, the mem- 
bers of which were opposed to advertising by phy- 
sicians and had adopted resolutions condemning the 
practice. The defendant newspaper, obtaining in- 
formation that a remarkable cure had been effected 
by the professional skill of the plaintiff, published 
a rather glowing account of the case, stating that 
other physicians had treated the patient without 
effect, and containing various other lauditory re- 
marks. It was alleged by the plaintiff that this 
publication, which, although true and obtained from 
the father of the patient, had not been authorized by 
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the plaintiff, had a tendency to lead the public and 
his brother practitioners to believe that he was ad- 
vertising, and thereby caused them to class him in 
the category of quacks, who alone, it was alleged, 
resorted to advertising. The trial court held that 
the complaint stated no cause of action; but this 
action is reversed by the Supreme Court, which de- 
clares that the complaint charged is qn actionable 
libel. Under such circumstances, the truth of the 
matter published is not a defense.—Washington 
Sun Reporter. 


Hon. Rufus B. Cowing retires from the bench of 
the Court of General Sessions with the general re- 
spect of the community. For twenty-eight years he 
has presided at criminal trials with professional 
success, as evidenced by the small proportion of re- 
versals of convictions obtained before him, and with 
broad-minded conception of the modern aim of penal 
jurisprudence. An expert through long experience 
in the technical administration of the system, he has 
escaped the tendency towards sourness and undue 
severity which constant dealing with criminals is 
apt to engender in a man of upright and gentle- 
manly instincts. Fearless and stern in inflicting 
punishment upon habitual or defiant convicts, not 
hesitating, indeed to rebuke juries that sentiment- 
ally permitted rogues to cheat justice, he has also 
shown human sympathy and wise discretion in im- 
posing light penalties, or even suspending sentence, 
if the circumstances were extenuating or there was 
prospect of reformation. The record of his public 
service, covering almost the period of a generation, 
is signally honorable to him both as a magistrate 
and a man.—N. Y. Law Journal. 


On the 28th inst. Governor Pennypacker ap- 
pointed William C. Ferguson, Esq., to fill the va- 
cancy in Court of Common Pleas No. 3, created by 
the resignation of Judge Finletter. Mr. Ferguson 
was born January, 1864, and is the son of the late 
Hon. Joseph C. Ferguson, of the Orphans’ Court, 
and Sophia Cramp, daughter of William Cramp, 
the founder of the well-known shipbuilding firm 
which bore his name. He was educated at the pub- 
lic schools, graduating from the high school in 1882; 
studied law in his father’s office and at the Univer- 
sity Law School, and was admitted to the bar in 
June, 1885. He is a member of the Lawyers’ Club, 
Pennsylvania Bar Association and University 
Club; he is also one of the County Board of Law 
Examiners and of the Board of Managers of the 
Society of the Alumni of the University of Pennsyl- 
vania, Department of Law. He has never taken an 
active part in politics, and was not a candidate for 
this office. His appointment may be attributed to 
his personal and professiowal standing rather than 
to his political affiliations, and may well be re- 








garded as a recognition of the best class of the 
junior bar, and we believe it will prove satisfactory 
to the profession.—Legal Intelligencer (Phila). 


Wallace Mount and Herman D. Crow, of Spo- 
kane county, and Ralph O. Dunbar, of Olympia, and 
Milo A. Root, of Seattle, all of the State of Wash- 
ington, who have just returned to the Supreme 
Bench of Washington, are prominent in Northwest- 
ern legal circles. Judge Dunbar is the doyen of 
the quartet, and he has also the distinction of being 
a pioneer of that country, having lived in the North- 
west since 1846. He served the State on the Su- 
preme Bench since Washington was admitted into 
the Union and was selected chief justice in 1893. 
He was born in Schuyler county, Illinois, April 26, 
1845, and went to Oregon with his parents when one 
year of age. He was admitted to the bar in Olym- 
pia in 1867, soon afterward being named clerk of 
the Supreme Court; he was prosecuting attorney of 
four counties; Speaker of the Territorial House in 
1885; representative in the constitutional conven- 
tion and a strong candidate for Congress in 1899, 
when he was nominated as Supreme Judge and 
elected. Judge Mount was .born in Clackamas 
county, Oregon, January 16, 1859, and worked on a4 
farm until 20 years of age; he was admitted to the 
bar by the Supreme Court of Oregon in 1885, soon 
after which he went to Washington; he was prose- 
cuting attorney in three counties and Judge of the 
Superior Courts of four counties upon the admis- 
sion of the State into the Union. Going to Spokane 
in 1896, he was elected a member of the Legislature 
in 1898, afterward going to the Supreme Bench. 
Judge Crow is a native of Ohio, born at Delaware, 
April 15, 1851; he was city attorney of Urbana five 
years and went to Spokane in 1890. He was ap- 
pointed Supreme Judge in 1905, when two addi- 
tional judgeships were created by the Legislature. 
Judge Root went to Washington Territory in 1883, 
and the following year he was admitted to practice. 
He was born in Bureau county, Illinois, January 
22, 1863. He served two terms as Probate Judge 
of Thurston county, also two terms as prosecuting 
attorney, after which he was. in partnership with 
former Chief Justice John P. Hoyt, afterward being 
a member of Root, Palmer & Brown. 
pointed to the Supreme Court in 1905. 


He. was ap- 


The famous legal controversy in the British 
Columbia courts between John M. Harris, of Spo- 
kane, head of the Star Mining and Milling Company, 
owning the Rabbit Paw and Heiber claims, and 
Byron N. White, president of a company bearing his 
name, owner of the Slocan Star, Goldsmith and 
other claims near Sandon, B. C., has been decided 
in favor of Harris, in an opinion by Chief Justice 
Hunter, and concurred in by the full bench. Suit 
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was begun five years ago, when Harris claimed the 
right to follow the lead, the apex of which it was 
asserted was upon the plaintiff’s ground, into adja- 
cent territory, under the old law. The trial lasted 
twenty-one days, and in addition the Chief Justice 
twice visited the mine workings, the result being 
an order refusing more work to be done and dis- 
missing the action with costs. The plaintiff launched 
appeals in both cases, which were sustained in the 
new ruling. The court directs that extension work 
may be done north and south of what is known as 
the “Black Fissure,’ at the two points where the 
plaintiff claims it cuts off the defendant’s lead. The 
fissure is'a dyke cutting the northerly end of Slocan 
Star vein, and it was alleged the White company 
drifted around it northerly from the Slocan Star to 
the Goldsmith. The property is valued at $1,000,000 
and may go before the Privy Council. 
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Attorney’s Lien. 





ALLEGED CHAMPERTOUS AGREEMENT. 
NEw YorK Court oF APPEALS. 
Decided November 13, 1906. 





In the Matter of the Petition of Gino C, SPERANZA 
to enforce an attorney’s lien, respondent. 
CHARLES WALSH, plaintiff, appellant, v. THE City 


or New York, defendant. 





Appeal from an order of the Appellate Division, 
First Department, affirming an order of the Special 
Term enforcing an attorney’s lien. 

Benjamin Patterson, for appellant; A. C. Shen- 
stone, for respondent. 

WERNER, J.—This is a controversy between attor- 
ney and client over the terms of the contract of re- 
tainer. Upon conflicting averments made by the op- 
posing affiants, the court at Special Term fixed the 
attorney’s lien and directed its enforcement. At the 
Appellate Division that determination was unani- 
mously affirmed. In view of that affirmance we shall 
refer to the facts not for the purpose of reviewing 
them, but simply to support our suggestion that this 
is a case in which the dispute between attorney and 
client should not have been summarily disposed of 
by the court upon the petition and affidavits unsup- 
ported by any common law evidence. As that is 
the precise point upon which our decision turns, it 
may not be out of place to preface our resume of 
the facts with the statement that while all of our 
courts are proverbially and properly solicitous for 
the enforcement of the just claims of lawyers against 
their clients, the latter have rights of equal im- 








portance and sacredness which should not be over- 
looked or ignored. 

In the latter part of the year 1901, the petitioner 
respondent, Gino C. Speranza, an attorney at law, 
was employed by the appellant, Charles W. Walsh, 
to prosecute a claim against the city of New York 
arising out of injuries sustained by Walsh in 
slipping and falling on ice formed on one of the 
highways of that city. Pursuant to this retainer 
Speranza brought an action in favor of Walsh 
against the city, which subsequently resulted in a 
verdict for the plaintiff in the sum of $12,500. At 
the Appellate Division this recovery was reduced to 
$7,500, and judgment for that amount, with inter- 
est and costs, was entered, making a total of 
$7,702.04. Thereafter a disagreement arose between 
Speranza and Walsh, and the latter employed an- 
other attorney to collect the judgment. Then Spe- 
ranza filed a notice of his lien for compensation 
with the comptroller of the city of New York, ‘and 
later commenced this proceeding to enforce the same. 
Attached to his petition and made a part thereof is 
a written instrument signed by Walsh whereby the 
latter agreed “to pay to said Speranza for such ser- 
vices 2 sum of money equal to forty (40) per cent. 
on the first $10,000 and twenty-five (25) per cent. 
of any amount over said $10,000 of the net amount 
of money which I may recover from said city for 
said injuries; or, if the action is settled before trial, 
twenty-five (25) per cent. on the net amount of such 
settlement, together with all taxable costs and dis- 
bursements to which I would have been entitled if 
the case had been tried, and I agree to give him and 
hereby give him a lien on all the proceeds of said 
action for the same, and in addition thereto the tax- 
able costs which may be awarded to me in such 
action; and further, I agree not to compound, com- 
promise or settle my claim for such injuries or such 
action without his consent and except by him.” 

In answer to Speranza’s petition filed herein, 
Walsh raised many objections to the enforcement of 
the lien, only one of which we deem it necessary to 
consider. That objection is that the written instru- 
ment above quoted, and signed by Walsh alone, was 
champertous, illegal and in violation of the pro- 
visions of sections 73 and 74 of the Code of Civil 
Procedure. In support of this objection Walsh’s 
answer alleges that he was induced to sign said in- 
strument by a proposition in writing made by Spe- 
ranza on January 25, 1902, which reads as follows: 
“T will pay all court fees, fees of witnesses and 
necessary disbursements to judgment, if you will 
agree to give me forty (40) per cent. of the dam- 
ages recovered on the first $10,000 thereof, and 
twenty-five (25) per cent. of such*damages on any 
greater sum than $10,000 if settled before trial, 
twenty-five (25) per cent. on the entire amount of 
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the settlement plus the taxable costs to which I 
would be entitled if tried.” 

This allegation was met by a rebutting affidavit 
from Speranza, in which he avers that he sub- 
mitted to Walsh, at the latter’s request, four distinct 
propositions as follows: “1. That said Walsh give 
deponent a retainer of $250, and agree to pay 15 
per cent. on any verdict that might be secured, or 10 
per cent. on a settlement plus taxable costs; 2. 
That said Walsh advance all court fees and neces- 
sary disbursements, and 25 per cent. on any verdict 
that might be recovered, or 20 per cent. on a reset- 
tlement plus taxable costs; 3. That said Walsh ad- 
vance one-half of all court fees and necessary dis- 
bursements as they become due, and 30 per cent. of 
any verdict that might be recovered, or 20 per cent. 
on a settlement plus taxable costs; 4. The proposi- 
tion set forth in the agreement of February 8, 1902, 
and embodied in the petition herein.” These aver- 
ments are followed by Speranza’s assertion that 
Walsh, after due consideration, chose the last men- 
tioned proposition. Upon the petition and affida- 
vits referred to, which, upon the issue of facts pre- 
sented, are more in the nature of pleadings than 
proofs, the court, as stated, made an order fixing 
the attorney’s lien and directing its enforcement. 

What was the issue tendered by the answering 
affidavits of the appellant, Nothing more nor less 
than that the agreement alleged by the respondent 
in support of his lien was champertous and void. 
That agreement, as set forth by the respondent, 
was, to be sure, perfectly free from champertous 
taint, and the appellant does not deny having signed 
it. If that were all, it would clearly justify the 
summary disposition of the proceeding made at 
Special Term. But the appellant says that the re- 
spondent has introduced only a part of the agree- 
ment and that there is another part, also in writing 
and signed by the respondent, which clearly. reveals 
the champertous character of the whole. The court 
at Special Term seems to have proceeded upon the 
theory that the negotiations of the parties had all 
been merged in the writing signed by the appellant. 
In that connection it is to be noted that the part 
of the agreement relied upon by the appellant to 
establish champerty is not inconsistent with or con- 
tradictory of that part relied upon by the respond- 
ent. The agreement as set forth by the latter is 
silent as to the expenses of the litigation, and is 
signed only by the appellant. But if it is true that 


there is a written proposition signed by the attor- 
ney, by which he agrees to “ pay all court fees, fees 
of witnesses and necessary disbursements to judg- 
ment,” if the appellant would agree to the scale of 
compensation set forth in the other writing, it is 


visions of section 74 of the Code of Civil Procedure 
than that which was so recently condemned in Mat- 
ter of Clark, 184 N. Y. 222. 

We think the case is one in which the court at 
Special Term should have treated the record before 
it as presenting an issue upon which. nothing short 
of a complete and thorough hearing, either in 
open court or before a referee, would satisfy the 
demands of justice. That is a practice not only 
sanctioned by long usage and the repeated ap- 
proval of this court (Matter of Fitzsimons, 174 
N. Y. 15; Matter of King, 168 id. 53; Peri v. 
N. Y. C. & H. R. R. R., 152 id. 521; Matter 
of H » an attorney, 87 N. Y. 521), but 
one peculiarly adapted to the ascertainment of the 
truth in cases where reckless affidavit-making or dis- 
creet silence upon essential particulars may give 
the whole controversy a false atmosphere in which 
the real truth is hidden rather than revealed. 

The orders of the Appellate Division and Special 
Term should be and the latter court 
directed to proceed as above indicated, with costs to 
abide the event. 

CULLEN, Ch. J., Epwarp T. BARTLETT, HAIGHT, 
Vann, WILLARD BARTLETT and CHASE, JJ., concur. 

Ordered accordingly. 





reversed, 
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Greatest of Expositions. 
JAMESTOWN TER-CENTENNIAL, COMMEMORATING 
AMERICA’S THREE HUNDREDTH ANNIVERSARY, TO 
BE AN ELABORATE NAVAL, MILITARY, HISTORICAL, 
EDUCATIONAL AND INDUSTRIAL CELEBRATION. 

Of all exhibitions held in the United States since 
the Philadelphia Centennial in 1876, the Jamestown 
Ter-Centennial, to be held on the shores and waters 
of Hampton Roads, near the cities of Norfolk, Ports- 
mouth and Newport News, Va., April 26 to Novem- 
ber 30, 1907, is to be the most unique, and in origin- 
ality and novelty will completely eclipse all previous 
expositions. 

The celebration commemorates the most import- 
ant event in history—the founding of the first Eng- 
lish-speaking settlement in America, at Jamestown, 
Va., in 1607, where Captain John Smith and a small 
party of colonists established a village, from which 
has grown America, with nearly one hundred million 
population. The celebration will show the remark- 
able position attained by the United States in his- 
tory and education, together with the marvelous 
industrial development and commercial expansion 
during three hundred years. Contemporaneous with 
the exposition will be held on the waters of Hamp- 
ton Roads the greatest naval pageant ever witnessed 
in the world, in which every type of war vessel 





too clear for discussion that the arrangement would 
constitute no less a palpable violation of the pro- 





from the navies of all foreign nations will partici- 
pate. Another attractive feature will be the inter- 
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national military encampment, in which detachments 
of troops of European countries will unite with the 
soldiers of the United States in a series of drills, 
maneuvres, parades, etc. 

The site of the exposition is located within twenty 
minutes’ ride of the tidewater cities of Virginia, 
reached either by trolley or steamer, and nature has 
combined with the ingenuity of man in making a 
beautiful and picturesque spot. The grounds cover 
more than 400 acres, with two miles of water front 
facing the greatest waterway in the world, and com- 
mands an unsurpassed view of innumerable points 
of national and historic interest. 

The scheme of landscape decoration will be novel 
and elaborate, one of the attractive features being 
the floral fence which surrounds the ground. It is 
made of trumpet, vines, trained on meshed wire, 
intertwined with honeysuckle and crimson rambler 
roses, the effect being an artistic triumph of flower- 
ing beauty. 

More than twenty-five exhibit palaces are now 
nearing completion, comprising Auditorium, Manu- 
facture and Liberal Arts, Mines and Metallurgy, 
Marine Appliances, Machinery, Food Products, Arts 
and Crafts, Transportation, Social Economy, etc., 
in addition to the government and States buildings 
and pavillions. They will be of semi-permanent con- 
struction and in appointments will excel any similar 
group of buildings ever erected. In architecture 
they will all be of the colonial period, forming an 
appropriate setting to the natural beauties of the 
environment, 

Another attractive feature will be the government 
pleasure pier, extending 2,000 feet into Hampton 
Roads. At either end it will be surmounted with 
light towers and a working exhibit of wireless 
telegraphy. The entire structure will be illuminated 
by thousands of are and incandescent electric lights, 
affording an unexcelled view of the naval display. 
Amusements have not been lost sight of, and the 
“Warpath,” covering more than a mile, will offer 
a diversified class of original novelties. 

In assembling the exhibits, especially those repre- 
senting the varied industries and the liberal arts 
the managers of the exposition have been careful 
to select only such as show the latest and best at- 
tainments in every line of industry. Hence it will 
be the first “selective” exposition ever held in the 
United States, in which every phase of commercial 
and industrial development will be displayed, so 
arranged and classified that visitors may obtain an 
intelligent understanding of the history and growth 
of any specific branch of the trades and industries, 
without the necessity of visiting other buildings to 
inspect another part of the same exhibit. 

Many reasons combine to make the celebration 
the most successful ever attempted, and ‘when Presi- 





dent Roosevelt touches an electric button April 26, 
signifying the formal opening of the gates, the thou- 
sands, of visitors will not be disappointed in the 
wonders and attractions of the Jamestown’ Ter- 
Centennial. 
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Recommendations in the President’s Message 
Affecting Procedure of the Federal Courts. 
The President’s message to Congress contained 

two recommendations which, if adopted, would af- 

fect procedure in the federal courts and cannot but 
prove of interest to the bar: 

1. That the government be given by Congress the 
right to appeal in criminal cases on questions of 
law. 

In this connection he says: “This right exists 
in many of the States; it exists in the District of 
Columbia by act of the Congress. It is, of course, 
not proposed that in any case a verdict for the de- 
fendant on the merits should be set aside. Recently, 
in one district where the government had indicted 
certain persons for conspiracy in connection with 
rebates, the court sustained the defendant’s de- 
while in another jurisdiction an _ indict- 
ment for conspiracy to obtain rebates has been sus- 
tained by the court, convictions obtained under it 
and two defendants sentenced to imprisonment. 
The two cases referred to may be in real conflict 
with each other, but it is unfortunate that there 
should even be an apparent conflict. At present 
there is no way by which the government can cause 
such a conflict, when it occurs, to be solved by an 
appeal to a higher court; and the wheels of justice 
are blocked. It seems an absurdity to per- 
mit a single district judge, against what may be the 
judgment of the immense majority of his colleagues 
on the bench, to declare a law solemnly enacted by 
Congress to be ‘ unconstitutional,’ and then to deny 
the government the right to have the Supreme Court 
definitely decide the question.” 

2. That an act be passed providing something to 
the effect that: 

“No judgment shall be set aside or new trial 
granted in any cause, civil or criminal, on the 
ground of misdirection of the jury or the improper 
admission or rejection of evidence, or for error as 
to any matter of pleading or procedure, unless, in 
the opinion of the court to which the application is 
made, after an examination of the entire cause, it 
shall affirmatively appear that the error complained 
of has resulted in a miscarriage of justice.” 

The first suggestion has much to recommend it, 
particularly in those cases where an act of Congress 
has been held unconstitutional by the lower court; 
the second would seem to be open to the objection 
that it would substitute the judgment of the Appel- 


murrer ; 
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late Court for that of the jury upon questions of 
fact, and to that extent would impair the right of 
trial by jury, and a statute carrying out the recom- 
mendation might very possibly prove to be incon- 
sistent with the seventh amendment of the Consti- 
tution of the United States. The question may also 
arise as to whether it might not be held an invasion 
by Congress of the functions of the judiciary, in that 
it is’a direction to the court how to exercise their 
judicial functions.—Legal Intelligencer (Phila). 





: 0: 


An Epic of the Law. 

Most of the readers of “ Case and Comment” have 
heard of Eugene Ware, who lately resigned the office 
of Pension Commissioner, but perhaps few are aware 
that he once wrote a report of a case in verse, which 
was published in the Kansas Supreme Court Re- 
ports. 

The case was State v. Lewis, published in 19 
Kan. 260, 27 Am. Rep. 113. The defendant was 
charged with burglary, and, prior to his trial, broke 
jail and escaped. Upon being recaptured he was 
tried on the burglary charge: and acquitted. He 
was then charged with the crime of breaking jail, 
and was convicted. This situation struck Mr. Ware 
as being humorous, and he wrote the following re- 
port, which was published in a footnote to the offi- 
cial report of the case: 


In the Supreme Court, State of Kansas. George 
Lewis, Appellant, v. The State of Kansas, Appellee. 


(Appeal from Atchison county.) 
Syllabus: 
Law—Paw; Guilt—Wilt. When upon thy frame 
the law—places its majestic paw—though in inno- 
cence, or guilt—thou art then required to wilt. 


Statement of Case, by Reporter: 


This defendant, while at large, 
Was arrested on a charge 

Of burglarious intent, 

And direct to jail he went. 

But he somehow felt misused, 
And through prison walls he oozed, 
And in some unheard-of shape 

He effected his escape. 

Mark you, now: Again the law 
On defendant placed its paw, 
Like,a hand of iron mail, 

And resocked him into jail,— 
Which said jail while so corraled, 
He by sockage-tenure held. 


Then the court met, and they tried 
Lewis up and down each side, 





On the good old-fashioned plan; 
But the jury cleared the man. 


Now, you think that this strange case. 
Ends at just about this place. 

Nay, not so. Again the law 

On defendant placed its paw— 

This time takes him round the cape 
For effecting an escape; 

He, unable to give bail, 

Goes reluctantly to jail. 


Lewis tried for this last act, 
Makes a special plea of fact: 
“Wrongly did they me arrest, 
“As my trial did attest, 
“And while rightfully at large, 
“Taken on a wrongful charge.” 
—Case and Comment. 





The James Wilson Memorial. 


From the mists of popular obscurity, James Wil- 
son, a signer of the Declaration of Independence, 
great leader in the United States Constitutional 
Convention, Justice of the Supreme Court of the 
United States by appointment of Washington on 
the establishment of that court, statesman, jurist, 
publicist, constitution-maker, nation-builder, is 
looming the intellectual colossus of the formative 
years of the republic. Though dead one hundred 
and eight years, his spirit yet lives virile with the 
potent doctrines of constitutional interpretation, 
which he enunciated and which are destined to prove 
the solvent for those delicate problems resulting 
from State individuality and national sovereignty, 
which are now pressing upon the attention of all 
thoughtful lawyers and men, and which must 
eventually be met by the Supreme Court of the 
United States as the natural outgrowth and devel- 
opment of our closely interlocked dual form of 
government. 

Constitutional historians are beginning to realize 
that every great decision by John Marshall was 
foreshadowed by Wilson, who cleared the path and 
blazed the trail for “the great Chief Justice,” that 
Alexander Hamilton’s powerful report to Washing- 
ton on finance was based on Wilson’s argument of 
seven years before on the power of the federal gov- 
ernment to incorporate the Bank of North America, 
that Webster’s great argument in the Dartmouth 
College case, and his famous reply to Hayne, as well 
as Andrew Jackson’s ringing proclamation against 
nullification were all based on the luminous and un- 
answerable logic from Wilson’s great intellect. 

No man, certainly no American citizen, more 
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than a century after his death, has received such a 
spontaneous tribute of respect and veneration as 
was paid James Wilson on the three days of last 
week, commencing with the disinterment of his re- 
mains at Edenton, N. C., on November 20th, and 
closing with his reburial at old Christ Church, 
Philadelphia, on November 22d. 

On November 18th, the United States man-of-war 
Dubuque, Captain A. F. Fechteler commanding, 
sailed from League Island Navy Yard for Norfolk, 
Virginia, the nearest seaport to Edenton, N. C., 
where James Wilson lay buried, with the Pennsyl- 
vania party on board, Major-General J. P. S. Gobin, 
as the personal representative of the Governor and 
the commander-in-chief of the Pennsylvania militia, 
which Wilson himself once commanded, Burton Alva 
Konkle, the historian, Lucien H. Alexander, of the 
Philadelphia Bar, the Dubuque being under orders 
from the Navy Department to receive the remains of 
James Wilson and convey them to Philadelphia, 
awarding them all the honors of a major-general. 

At daybreak on November 20th, 1906, the re- 
mains were disinterred in the presence of Lucien 
H. Alexander, representing Pennsylvania, and Colo- 
nel Benneham Cameron, representing North Caro- 
lina, Philadelphia’s Treasurer-elect, R. R. Bring- 
hurst, officiating. They were transferred to the 
coffin provided by the Saint Andrew’s Society of 
Pennsylvania, of which James Wilson was for ten 
years the president. At 10 a. m. there gathered 
with the Pennsylvania party, in the beautiful family 
graveyard on the “ Hays” plantation, where Justice 
Iredell, of the Supreme Court of the United States, 
and the members of the Johnston family, of North 
Carolina, which have given it two governors, lie 
buried, a distinguished group of North Carolinans, 
headed by Chief Justice Clark, Lieutenant-Governor 
Winston, Hon. W. D. Pruden, president of the North 
Carolina Historical Society and chairman of the 
Edenton Wilson committee, Colonel Lamb, president 
of the North Carolina Society of the Cincinnati, 
General Julian S. Carr and Hon. William E. Bush, 
of Augusta,. Georgia, also the Rev. Dr. R. B. Drane 
and other members of the Sons of the Revolution, 
John G. Wood, who graciously permitted the re- 
moval of the remains, which have so long been 
granted the rights of sepulcher by him and his 
predecessors in the ownership of the Iredell-John- 
ston plantation, and many other well known North 
Carolinans. After prayer by Dr. Drane and brief 
introductory remarks by Mr. Pruden, the request 
for the removal of the remains, signed by the Gov- 
ernor and Chief Justice of Pennsylvania, the United 
States Senators and representatives of many organi- 
zations, including the Pennsylvania Bar Association 
and the Law Association of Philadelphia, was read 
by the secretary of the Pennsylvania Wilson Memo- 








rial Committee, Burton Alva Konkle. Mr. Wood’s 
reply was then presented, granting the request, and 
the Lieutenant-Governor of North Carolina \voiced 
the sentiments of the State of North Carolina, which 
were eloquently replied to by General Gobin for 
Pennsylvania, who unveiled a cenotaph to the mem- 
ory of Justice Wilson. 

Immediately following the Edenton ceremonies the 
remains, covered by a thirteen-stars flag presented 
by the Sons of the Revolution of Pennsylvania, es- 
corted by Captain Fechteler, the Pennsylvania party 
and North Carolina officials and representatives of 
the Society of the Cincinnati and Sons of the Revo- 
lution of North Carolina, were placed aboard a 
special train which was run direct to the dock at 
Norfolk. Blue jackets of the United States navy 
carried the remains on board the U. S. 8. Dubuque, 
as the flag was half-masted, the bugle call sounded 
and a major-general’s salute of thirteen guns fired, 
the United States marines attached to the man-of- 
war being drawn up in line and presenting arms. 
The remains were placed on the main deck, where, 
covered by a Union Jack, they lay in state under 
guard of marines until their arrival at Philadelphia 
on the morning of November 22d. As the Dubuque 
sailed out of the harbor. of Norfolk, every man-of- 
war at anchor half-masted its flag and the forts 
fired a major-general’s salute. This saluting was 
repeated as the Dubuque passed up the Delaware 
and anchored opposite Chestnut street wharf. The 
remains were promptly transferred to the govern- 
ment tug Modoe and landed at the dock. As the 
official salute was being fired by the Dubuque, the 
Italian battleship lying in the harbor, as a mark of 
respect to James Wilson, half-masted its flag. From 
the moment the remains were brought ashore, the 
bell at Independence Hall tolled until the burial, 
excepting a few minutes intermission that the noon 
hour might be struck. 

At the dock the remains and escorting party, 
including a delegation of the Society, of the Cincin- 
nati of North Carolina, were met by Governor Pen- 
nypacker, Admiral Craig, of the United States 
Navy, Colonel Dickinson, commander of the marines 
at League Island Navy Yard, the Director of Public 
Safety, representing the mayor of Philadelphia, who 
was detained by illness, and official committees of 
the councils, as well as thousands of citizens. A 
battalion of United States marines was also there 
to act as a guard of honor to Independence Hall. 
The route of the procession was up Walnut street 
to Fifth street to Independence Hall, which was ap- 
propriately draped for the occasion. The coffin was 
placed on a catafalque in the Declaration Room of 
Independence Hall, where the remains lay in state 
under guard by the City Troop, at the scene of Wil- 
son’s greatest triumphs, in the sacred spot where he 








- 382 ‘’ THE ALBANY LAW JOURNAL. 








successfully battled for the Declaration of Independ- 
ence, where he bore so valiant a part in the mighty 
intellectual and victorious struggle of 1787 to make 
the American colonies a nation, and where he also 
sat as the first great Justice of the Supreme Court 
of the United States, breathing the breath of na- 
tional life into the Constitution. 

A wreath of laurel from the White House conser- 
vatories was:sent by President Roosevelt and was 
placed upon the coffin as the remains lay in state 
in Independence Hall, and this, with a thirteen-stars 
flag from the Sons of the Revolution was buried 
with the remains. ‘There were numerous floral 
tributes from patriotic organizations and other 
bodies with which Wilson had been identified. At 
1.30 on the 22d there gathered at his bier to do him 
honor high federal and State officials, the Supreme 
Court of the United States, representatives of the 
Congress, and the Attorney-General of the United 
States by express delegation. of the President to 
represent him. The procession to Christ Church 
was formed with the City Troop as guard of honor. 
The coffin, with its precious burden, was carried to 
old Christ Church, followed on foot by the Chief 
Justice and Associate Justices of the Supreme Court 
of the United States as honorary pall bearers, by 
the Wilson Memorial Committee, Federal and State 
Bench and Bar, delegations from the American Bar 
Association, the Pennsylvania Bar Association, the 
Bar Association of the city of New York, the Law 
Association of Philadelphia, the Wilson Law Club 
‘of the University of Pennsylvania, the Law Academy 
of Philadelphia, etc., etc., the color guard of the 
Sons of the Revolution, with their flags and banners, 
and delegations from virtually all patriotic societies 
of Pennsylvania. The route was up Fifth street to 
Arch street and down Arch to Second. As the tomb 
of Franklin, Wilson’s collaborator, was passed, the 
cortege paused for an instant. 

On arrival at Christ Church the procession entered 
through the tower room, and with stately tread 
moved up the aisle as “My Country ’tis of Thee” 
was sung as a processional. The Chief Justice and 
Associate Justices of the Supreme Court of the 
United States sat in the pew occupied by Washing- 
ton in the days when Philadelphia was the nation’s 
capital. No more intellectual audience ever gath- 
ered in America, nor was ever a greater galaxy of 
speakers assembled on one occasion—all had come 
to pay their homage and voice their tributes to the 
immortal patriot whose intellect, more than that of 
any other one man, had, over a century ago, put in 
motion, under Divine guidance, the forces which are 
to-day shaping the destinies of the nation. After 
Teligious services had been conducted by Bishop 
Mackay-Smith, tributes were delivered from the 
chancel by the following: 








Governor Pennypacker, for the Commonwealth of 
Pennsylvania. 

Samuel Dickson, Esq., for the Bar of Pennsyl- 
vania. 

Dean William Draper Lewis, for the University 
of Pennsylvania. 

S. Weir Mitchell, M. D., LL. D., for American 
Literature. 

Andrew Carnegie, LL. D., for Scotch-American 
Citizenship. 

President of the American Bar Association, Hon. 
Alton B. Parker, for the American Bar. 

Senator Philander C. Knox, for Congress. 

Mr. Justice White, of the Supreme Court of the 
United States, for the Judiciary. 

Attorney-General of the United States, the Hon. 
William H. Moody, for the Nation. 

The oration was delivered by Hon. Hampton L. 
Carson, the Attorney-General of Pennsylvania and 
Historian of the Supreme Court of the United States, 
who rose to the full measure of the never-to-be-for- 
gotten occasion. 

At the conclusion of the memorial services, the 
body, escorted by the officers of the City Troop, 
which organization, in 1779, at the Fort Wilson 
riot, saved Wilson’s life, and followed by the vener- 
able Chief Justice of the Supreme Court of the 
United States, by the Chief Justice of Pennsylvania 
and Bench and Bar, as well as by the delegates of 
the patriotic societies, including the Colonial Dames 
of America and Daughters of the Revolution, and 
surrounded by the color guard of the Sons of the 
Revolution, passed for the last time through the por- 
tals of Christ Church, where, living, Wilson had 
worshipped, as the strains of Kipling’s Recessional 
rang through the old church—“ Lest we forget, Lest 
we forget.” The interment was immediately ef- 
fected in the same grave with Wilson’s wife, close 
to the south wall of the edifice—“ the Westminster 
Abbey of America ”—where also rest the ashes of so 
many of the other patriots and heroes of the Revo- 
lution. Thus, after one hundred and eight years of 
neglect, was James Wilson, the rising prophet of a 
new dynasty of constitution interpreters, brought to 
his own—not alone buried, but resurrected after 
three generations of oblivion to be an all potent 
force in our future national life—L. H. A., in Legal 
Intelligencer (Phila.). 





20: 


A rule of a school board forbidding pupils to play 
football under the auspices of the school is held, in 
Kinzer v. Toms (Iowa), 3 L. R. A. (N. S.) 496, not 
to be unreasonable or in excess of the authority of 
the board, although applied to conduct on holidays 
and away from the school grounds. 











THE ALBANY LAW JOURNAL. 


383 








President Roosevelt and the Japanese. 

“A most unworthy feeling has manifested itself 
toward the Japanese,” says President Roosevelt in 
a much mis-grasped message. “To shut them out 
from the public schools is a wicked absurdity.” 

The President adds, in effect, that this is merely 
his personal views as being a poor return to the 
Japanese nation for their gift of $100,000 to the 
sufferers of San Francisco, and for that courtesy of 
theirs which “nationally and individually has -be- 
come proverbial.” The Presidert has certainly quite 
as much right as any other individual to express his 
views on questions of national courtesy. He adds, 
also, correctly: “The mob of a single city may at 
any time perform acts of lawless violence against 
some class of foreigners which would plunge us into 
war.” It is against the national] danger that he is 
entirely right in saying: “All of the forces, mili- 
tary and civil, of the United States, which I may 
lawfully employ, will be so employed.” He leaves 
open the question as to the extent to which the army 
and navy may be employed, under the law, to pro- 
hibit giving offence to other nations. 

What deeds are other nations entitled to regard 
as offences? This question is answered most simply 
by a well written paper of 1789, which almost no 
one now reads as a whole, though everyone is fa- 
miliar with its detached phrases and clauses, unin- 
terpreted by their context. This paper is called the 
“Constitution of the United States.” It is found 
only in such bulky government publications as the 
U. S. Revised Statutes, too heavy to handle for a 
book that one would read through leisurely. It is 
nowhere sold in cheap, portable form, and it is there 
fore necessary to publish it in a law journal. 

We hear often, of a treaty, the violated phrase, 
the “ judges in every State shall be bound thereby.” 
Let us put the following questions to the Consti- 
tution and quote its answers. It will be seen to be 
able to speak for itself. , 

Is a treaty first in rank of the three sorts of 
ordinances that govern this country? By what light, 
and under what limitations, must foreigners con- 
strue a treaty? 

“This (1) Constitution, and (2) the laws of the 
United States which are made in pursuance thereof, 
and (3) all treaties made under the authority of 
the United States, shall be the supreme law, and 
the judges in every State shall be bound thereby.” 

Does the United States give any authority to the 
President and Senate to contract with a foreign 
power that is (foreign) subjects shall enter the 
schools or other local institutions of a State, or be 
supported at the expense of a State? 

“The powers not granted to the United States 
by the Constitution, nor prohibited by it to the 
States, are reserved to the States respectively or 





to the people.” The Constitution grants no power 
to the United States to compel States to support 
foreigners in common schools or elsewhere. Each 
nation must educate its own subjects. 

Whose citizens are entitled t> such privileges as 
a State gives? 

“The citizens of each State shall be entitled to 
all privileges and immunities of citizens in the sev- 
eral States.” 

Outside of this, can Congress, as the President 
desires, make laws protecting foreigners peaceably 
visiting, sojourning, or engaged in commerce in the 
United States, against violence? 

“The Congress shall have power to regulate com- 
merce with foreign nations, to define and punish 
offences against the law of nations.” 

Must States make laws giving everybody in their 
borders the same privileges, or are they only for- 
bidden to apply the same law in different ways to 
different persons? 

“No State shall deny to any person within its 
jurisdiction the equal protection of the laws.” 

Right here is the only question; and that no 
Japanese person within the jurisdiction of Cali- 
fornia may be denied the equal protection of any 
law governing education, the President, desiring to 
perform his duty to the utmost, has justly raised 
the question in the courts. 

GEoRGE F. ORMSBY, 
Of the Cincinnati (Ohio), Bar. 
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Law Changes Proposed. 





FEDERAL Divorce ACT RECOMMENDED FOR ALL INTER- 
STATE CASES. 

To the Editor of The Albany Law Journal: 

Sir.—Allow me to assume the character of a would- 
be pathfinder and suggest certain modifications in 
our laws, both Federal and State. First, as to the 
varying divorce laws of the different States and the 
cry for a Federal divorce law: 

Let there be a Federal divorce la ot in the 
place of, but running alongside of, the State laws. 

Let this law be confined to cases where the parties 
reside or have their domicile in different States, or 
where the suit is between a citizen of the United 
States and a citizen of a foreign state, or where the 
parties are citizens of foreign states abiding in this 
country. Let this law further provide that in such 
cases the action may be brought in a Federal court 
and tried under the Federal divorce law, and not 
under any local law. Let it further provide that 
no State court shall have jurisdiction in such an 
action, unless upon service of process upon the non- 
resident party personally and the voluntary sub- 
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mission to such jurisdiction by the non-resident 
party, such facts to appear affirmatively upon the 
record and in the decree. Also, for the compulsory 
removal of such cases from a State to a Federal 
court by the plaintiff, upon the application of a non- 
resident defendant, without requiring the defendant 
to furnish bond or security. 

Second, as to appeals and issues of original juris- 
diction in courts of last resort—the United States 
Supreme Court and our own Court of Appeals, for 
instance, 

It it a matter of the gravest concern, and wherein 
lurks peril, that the most important issues may be 
finally determined by a majority of one justice. I 
have particularly in mind the income tax- case and 
the Haddock divorce suit, both finally adjudicated 
by the United States Supreme Court. 

It sometimes happens in such cases that the ablest 
jurists on the bench are in the minority, and that 
a judgment of national importance is determined on 
occasions by the casting vote of one justice in a bench 
of nine. 

It seems to me that the laws and practice as to 
appeals to and issues of original jurisdiction in 
the courts of last resort, both Federal and in our 
State, at least, should be so amended as to provide 
that where a decision is arrived at by a majority 
of one justice the party against whom the decision 
is rendered shall have the right, as of course, to a 
reargument. It may even be found expedient to 
extend such a rule to a less divided bench; and in 
all cases of great import so resulting on the first 
hearing the court, of its own motion or on the mo- 
tion of the dissenting justices, may order a reargu- 
ment. If vpon the reargument the second decision 
be also upon the majority of one justice it shall 
stand as final. 

This would result in a further review of such 
cases, in the light of the briefs and arguments of 
counsel submitted and of the opinions of the jus- 
tices handed down on the first argument. It would 
also result in sobering judgment by incurred respon- 
sibility. 

The writer does not pretend to have studied these 
questions as their importance deserves, not having 
had the opportunity, and perhaps not the ability, 
but it strikes him, nevertheless, and he ventures 
with hestitation tentatively to submit, that the 
ends sought in the first proposition might be at- 
tained within the limits of the Federal Constitution 
and would not infringe upon or violate any of the 
lawful rights of the several States. 

It would seem to involve somewhat the same prin- 
ciples of law under which the Interstate Commerce, 
the Supervisory Interstate Corporation, the Pure 
Food and other laws of a similar nature were 
enacted. 





The Federal courts have now jurisdiction of ac- 
tions between citizens of different States, and if 
such an action is brought in a State court the de- 
fendant has now the right to remove it to a Fed- 
ral court. As to the second proposition, that in- 
volves only a regulation of practice. 

A. U. M. 

Mount Vernon, N. Y., Dec. 19, 1906. 

20: 

“Mr. Dooley” on the Power of the Press. 

“What’s th’ use iv a lawyer annyhow? If I get 
a good wan ye may hire a betther. Th’ more money 
a man has th’ betther lawyer he can get, but th’ 
more money a man has th’ worse iditor he’s liable 
to get. All anny lawyer can do is to holler at an- 
other lawyer. All a judge can do is to look unpleas- 
ant an’ dhrop off into dhreams just at th’ time 
whin th’ most excitin’ ividence in ye’er favor is 
-bein’ put in. No, sir, lawyers an’ judges don’t 
amount to annything. Tis th’ twelve good men an’ 
thrue dhragged fr’m butcher shop an’ grocery store 
that decides. It’s th’ intelligent jury iv ye’er peers 
or worse that tells ye whether ye must put in th’ 
rest iv ye’er days stickin’ paper insoles into ready- 
made shoes or wearin’ out th’ same lookin’ f’r 
wurruk. Th’ lawyers make th’ law; th’ judges 
make th’ errors, but th’ iditors make th’ juries. 

“So whin ye’re landed down stairs, in th’ polis 
station, an’ ye sind f’r ye’er frinds ye say to thim: 
‘ Boys, ye needn’t trouble ye’ersilf about what law- 
yer ye get so long as he’s cheap; but do ye go down 
to th’ iditor an’ tell him that th’ cause iv human 
freedom is on thrile undher the nom de ploom iv 
Malachi Hinnissy,’ says ye. 





‘An’ whin ye come up 
f’r thrile th’ lawyer tells ye th’ case looks bad f’r ye 
but he’ll thry to save ye; an’ ye give him th’ wink 
an’ set serene, f’r well ye know that ivry wan iv 
thim sworn boolwarks iv justice facin’ ye has been 
told ivry day f’r two months that it is insanity but 
not crime to steal a ham an’ over th’ honest heart 
iv each iv thim is a copy iv the Daily Kazoo offer- 
in’ a season ticket to th’ baseball game to th’ juror 
that gives th’ best reason why th’ pop’lar Malachi 
Hinnissy shud be acquitted (cut out this coupon). 
An’ afther th’ lawyers on both sides has pounded 
th’ furniture to pieces an’ th’ judge has read a lit- 
tle composition on larceny fr’m th’ third reader, th’ 
jury gives a roar iv ‘not guilty’ an’ thin adjourns 
with th’ judge, th’ bar an’ th’ pris’ner to th’ office 
iv th’ Kazoo to have their pitchers taken. Ye put 
in the next three weeks writin’ about ye’er suffer- 
ings an’ afther that ye get a good job as wan iv th’ 
contributors to th’ fireside frind.” 
20: 

A quitclaim deed is held, in Hall v. Waterman 
(Ill.), 4 L. R. A. (N. S.) 776, to be good color of 
title for adverse possession. 











